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FOREWORD 


Of knowledge, we have none, save what 
‘You have taughe ws. (The Quran: 2:32) 


‘The International Institute of Islamic Thought (HIT) has great pleasure in 
presenting this scholarly work on the topic of Towards Realization of the 
Higher Intent of lslamic Lanw: Magaiyid al-Shart ah, A Functional Approach, The 
author, Dr. Gamal Edin Atta, is a well-known scholar and specialist in the 
field, and the Arabic edition of his work entitled, Nalwah Taft! Mapisid al- 
Shar ah, was originally published by the Institute in 2001. This is a work of 
serious scholarship in which the author offers a detailed discussion of how 
the realization of magasid is to take place. We hope that this Enghish edition 
with its innovative approach, analysis and ideas, will not only make an 
important contribution to the fleld of magdyid a-SharF wh, but also attract 
wider attention and generate greater interest among readers 

Since few works, if any, are available in the English language on this 
important subject, al-mayisid, the IIIT decided to fill the vacuum by initiat- 
ing the translation and publication of a series of books on the subject to 
introduce this important area of thought to English readers. In addition to 
this particular volume the series so far includes: Imam al>Shanibi's Theory of the 
Higher Objectives and Intents of Islamic Law, by Abmad al-Raysuni, and fbn 
Aslur Treatise on Magagid al-Shart ah by Mubarwmad al-Tabie ibn Ashue 
Although the topic is a complex and intellectually challenging one, it needs 
to be emphasized thar these books are not for specialiss, scholars and intel~ 
Jectuals alone, but works that also provide very interesting and useful reading. 
for the general reader. Knowledge of al-magisid is a prerequisite for any 
attempt to address and resolve contemporary issues challenging Islamic 
thought, Indeed such knowledge can help in the process of developing a 
much needed objectives-based fiqh for minorities; and is esential for anyone 
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who is interested in understanding and appreciating the concept of divine 
wisdom underlying Islamic rulings 

Not only are the ideas presented in this work subtic and challenging bust 
equally challenging has been our effort to render the term magdyid accurately 
{nto English, the Arabic original having a much deeper and more precise 
level of meaning, The term has largely been translated as “higher objec 
‘ives/intents” throughout the book, although this does not do justice to its 
proper nicaning 

The IT, established in 1981, has served asa major center to facilitate sin- 
cere and serious scholarly efforts based on Islamic vision, values and prin= 
ciples. Its programs of rescatch, seminars and conferences during the last 
‘twenty six years have resulted in the publication of more than two hundred 
and fifty titles in English and Arabic, many of which have been translated 
into several other languages. 

We would like to express our thanks and gratitude to the translator, Nancy 
Roberts, who throughout the various stages of the book's production, co- 
‘operated closely with the editorial group at the III's London Office. Ms. 
Rober’ accuracy, thorough attention to detail as well as continuous attem= 
pesto revise and improve the quakity of her translation, 1 a credit to hers She 
has managed 0o render with great lucidity and clarity a very comple subject. 

We would al like to thank the editorial and production team at the IIIT 
London Office and those who were directly or indicetly involved in the 
completion of this book: Dr. Gasser Auda, Shiraz Khan, Dr. Maryam 
Mahmood, Maida Malik, and Sideek Al. May God reward them, the 
author, and the translator forall ¢heir efforts 


Ramadan 1428 ast Anas S. AL-SHAIKH-ALL 
October 2007 ac MIT Translation Deparment 
London, UK 


PREFACE TO THE 
ARABIC EDITION 


Praise be to God (SWT)*, and may blessings and peace be upon our master, 
the Messenger of God (SAAS)*, upon his descendents and Companions, and 
upon all who have been his allies and friends 

God sent His Messenger with right guidance and the religion of truth in 
order to manifest it as superior to all other creeds. He caused him to be the 
seal of the prophets and memengers, revealing the Holy Qur'an as a final 
covenant for humanity and as a decisive word after which no further revela~ 
tion would be sent from heaven to earth, and by virtue of which divine 
legislation would likewise come to an end. In view of the finality of this mes- 
sage, God addresses through it every human being answerable to His 
commands in all times and places and under all circumstances. Moreover, 
these distinctive qualities of Islamic law ~ that is, its finality, its universality, 
and its capacity to transcend boundaries of time and place ~ necessitate the 
flexibility, inclusiveness and balance appropriate to the situations with which 
the Law concems itself 

Given this doctrinal view of Islamic law and of the nature of the holy writ 
in which they place their faith, Muslims have pondered and reflected on 
God's words and, as a consequence, have come to yee that the divine speech 
is asociated with the profoundest of wise purposes and the sublimest of aims. 
In fact, it was through this realization that Muslims came to perceive God's 
purpose in bringing the created realm into existence, What God desires of 
His creation and His aims relating thereto are, in essence, for human beings 
to wonhip Him and to populate and civilize the earth. As God Almighty has 
declared, "I have not ereated the invisible beings and men to any end other 
than that they may [know and] worship Me"(5 1:56), and, “He brought you 
into being out of the earth, and made you thnve thereon” (11:61).3 Certain 
magisid® relating to the welfare of human beings are observable in every 


* Te was 2 challengang effort to render the term magibidin Englsh, However, throughout 
the book, it has been translated as goals, objectives, higher objectives, prmcaples, wntents, 
purposes, and endh, depending on contesr In addinon, won marked with an asterak are 
defined in the Glosary of Terms at the end of the book [ranator’s note] 
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obligation laid down by the Law, namely, the preservation of human life, the 
preservation of the culty of human reason, the preservation of religion, the 
preservation of honor, and the preservation of matenal wealth. ‘This is the 
‘order in which they are mentioned by al-Ghazali in his al-Mustaf, where he 
gives the preservation of religion prionity over the preservation of both hu~ 
rman life and reason. Following al-Ghazall's lead, wsdl scholars detailed these 
five ewentials of human welfare in the context of discussions of that which is 
‘appropriate’ (mundsit)*; the concept of “appropriateness* is subsumed unt 
der the quest to klentify the occasion or basis ('illah) of Islamic legal rulings, 
Which itself represents one of the most important pillars of analogical deduc~ 
tion (yiyilt)." By “appropriate,” such thinkers are referring to the situation or 
‘condition on the basis of which a given legal ruling was issued, Such a situa 
tion or condition might, in tum, involve other, interrelated situations or 
conditions by means of which we can, in the end, arrive at those higher aims 
(alemagdyid al-ulyS) which were mentioned by al-Ghazill, and were dis- 
cussed so exhaustively by al-Shatibt in his book, alsMuwafagit, and to which 
all seholurs of Islamic jurisprudence throughout the ages have devoted such 
concem. Indeed, the theme of magisid appears most clearly in the writings of 
those who are renowned for the exhaustiveness of their efforts such as, for 
‘nveance, [bp Taynniyyab, al Laz ibn “Abd al-Salam, al-Quirafl, Ibn Dagiq al= 
Nd, and others, 

These maplid represent the human interest, or welfare, which Islamic law 
seeks to preserve and protect and which mn, an face, the Law's mont vital con= 
‘cem and aimn; as such, they have continued to dominate the thought of those 
who labor in the realm of Islamic jurisprudence and legislation. It is the 
magdsid which inform Muslim consciousness and which, indeed, may be 
viewed as the ‘public onfer’ that no one is permitted to challenge or violate 
and the authoritative point of reference providing the framework for all 
Muslims’ activity and thetr understanding of Islamic law, Even so, however, 
the proper formulaon, clarification, arrangement and activation of magdyid 
«all for such 4 major effort that there have been calls for these endeavors to be 
treated as an independent discipline in order for them to receive the atten= 
ton they merit, If wich a step were ken, efforts could be made to glean 
whatever is useful from other disciplines so that such findings could be 
employed in the service of magisid-related research; in this manner, it would 
become easier to highlight the applications of the maydpid and to clarify the 
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‘manner in which they need to be dealt with and pur to use for the sake of 
more thorough understanding of Islamic law and for the sake of rendering 
the maqdid useful and accessible to people in their daily lives, 

A number of writings have appeared in this area, including both academic 
dissertations and book-length works, beginning with the eminent scholar of 
his age, the commentator and authority Shaykh al~Tahir ibn Ashur.4 fol- 
lowed by Professor Allal al-Fasi. Such contribunions include a discusion of 
‘magisid im a book by Shaykh Muhammad al-Ghazali, as well as al-Magiyid 
“Ind al-tmim al-ShatibiS by Ahmad al-Raysuni and Nazariyyah al-Magasid 
Und al-lmdm Muhammad at-Tahir ibn “Ashir by Ismail al-Hasani, as well as 
numerous other writings whose titles appear in the bibliography of the 
present work, 

We then come to the author of this book. Dr. Gamal Eldin Atma is founder 
of the Al-Muslim Al-Mudyir magazine, which for more than a quarter of a 
century has contributed to the dissemination of commutted Islamic thought. 
‘He has a Ph.D. in law from Geneva University (1959). Dr. Attia has shown 
concem for the practical application of Islamic economics through a combi~ 
nation of action and reflection, He held posts as profewor of Islamic Law at 
the University of Quur for a number of years and as an academic consultant 
for the International Institute of Islamic Thought, in which capacity he 
supervised academic theses, research projects, seminar, conferences and cul~ 
tural fora, As a resule of his extensive experience and knowledge, Dr, Attia 
has become a leading figure in this field, eminendy qualitied to write on the 
theme of magifid, the means by which they may be identified and verified, 
which of them are speculative’ and which of them may be viewed as defini- 
tive, the issue of adding to or subtracting from the number of magdsid, the 
order in which the magdsid are to be arranged, their importance, and their 
realization, that is t say, their translation into concrete action. 

‘The present work consists of three chapters, cach of which contains 
detailed discussions of issues relating to magayid. Ln Chapter One, “Central 
Issues,” the author discusses the role of reason, innate understanding and 
experience in the determination and verificanon of magayid, establishing the 
order of the magisid in relation to each other, establishing the order of the 
means (sasi’il) associated with each of the magijid, and practical applications 
of these processes. 
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In Chapter Two, “A New Conceptualization of Magisid” the author dis- 
‘cusses the traditional limitation of the magdsid to the five essentials, namely, 
the preservation of religion, human life, reason, progeny and material 
wealth, the types of magiyid and a propoxed alternative of conceiving the 
mapivid in terms of the four areas of the individual, the family, the greater 
Muslim community, and humanity as a whole. In this way, the author 
expands the spheres in which magdsid are given consideration and renders 
them more subject to practical application. 

In Chapter Three, “Realization of the Magiiid,” the author offers a de- 
tniled discussion of how the activation of magdsid is to take place. In this 
context, he deals with the current uses of mapisid, maydsid-based independ 
cent reasoning, or ijohad, junstic theonzaton, the majdsid-based mindset on, 
the individual and communal levels, the future of magisid, and lastly, the 
question of whether the study of magisid is likely to become a self-contained 
disexpline in the future 

‘The study of mayisid by means of this innovative approach (an approach 
which makes use of our understanding of today's world and the experience 
gained through contact with reality, be it advancing or deteriorating, the 
preservation of Ismic Law and the determination to establish it as our ulti~ 
mate concern in life, and deliberate application of the notion af magdsid on a 
practical level rather than contenting ounelves with hopes or wishes) isthe 
type of discussion which ments our attention, Sumilarly, it is this type of 
approach which we ought to adopt with greater frequeney not only in rela 
tion to Islamic law. bur in relation to all those themes with which we engage 
ourselves (be they in the realm of the fundamentals of jurisprudence, 
jurisprudence and its applications. or the broader realm of Islamic thought) 
in the service of Islan and for the sake of delivering Muslims from their intel~ 
lectual and practical crises. 


May God employ this book to grear benefit and cause it to weigh in the 
balance of its author's good deeds. May it be the first step in the author's 
‘ongoing productivenew and the beginning of an era of magisid-based con= 
struction and progresion 


Au Juman 
Cairo, 15 February, 2001 a Professor of Usiil, Ab-Azhar Univenity 
19 Dhu al-Qa'dsh, 1421 ant Curent Mifil of the Arab Republic of Egypt 


INTRODUCTION TO THE 
FIRST EDITION 


This book forms part of the mayisid alssharFah series which has been recently 
initiated, and to which I hope to make a contribution by helping to bring 
this topic out of the phase of traditional wntings and into the phase of mno~ 
vation, planning and programs of action. It has not been my intention here 
0 cover all themes relating to mapisid; rather, 1 have chosen only what is of 
relevance to the aim of this study, I have divided the book into three chap~ 
ters. The fire deals with central ssues of relevance, the second presents a new 
conceptualization of magdsid, and the third concems itself with the realiza~ 
tion of maqisid in our lives, both in the field of Islamic jurisprudence and on 
the level of our practical experince. The extensive quotations given from 
other writers have been included deliberately, iny purpose therein being to 
allow readers to share my thought process, Then, whether or not they agree 
with my conclusions, I will be content to know that at the very least, they 
have accompanied me on my journey of reflection. Mention should also be 
made here of the unparalleled genius with which this 
‘our forebears, from al-Juwaynl to al-Shapibl, as well ax che laudable efforts to 
rT ¢ writing on this topic by Muhammad al-Tahir ibn Ashur, Allal al-Fas 
and those of subsequent gencranons who have followed so ably in their foot 
steps, including Yusuf al-Alim, Ahmad al-Raysuni, Ismail al-Hasani and 
others. I salute all these thinkers and hope that I may have added something, 
‘of use to what they achieved and that the words uttered by al-Juwayni con- 
corning “those who went before and those who will come after" might be 
‘ruc of me as well. There is always the possibility of error; hence, 1 ask those 
who read this book to correct and send me whatever error chey happen 60 
discover so that, even if | should fall short of the reward of the rnjtahid® 
whose conclusions are flawless, I might, at the very least, enjoy the reward of 
the mujtaliid who strove, but missed the mark. And te God is due all success: 


me was treated by 


Cairo, 10 February 2001 ac Gamat Evprs Atria 
16 Dhu al-Qa'dah 1421 aH 


INTRODUCTION TO THE 
SECOND EDITION 


When copies af the first edition of this book ran out, Iwas asked by the IIIT 
(© highlight the seetion dealing with the use of magdyid in the Islamization of 
the human, social and physical sciences. I, therefore, undertook to compile 
what had been scattered throughout the pages of the first edition in connec 
tion with this theme. Ip addition t minor additions, this edition also n= 
cludes wo papers of mine which were not included in the frye; E have also 
devoted the third chapter to this topic 

In the period which lapsed between the first and second editions, other 
important studies were published on the subject of magisid, the most signifi- 
cant of which ate listed below. 


1, Hasan Mohanumad Jabir, Al-Magisidal-Kuliypah wr abljihad al-M ast, 
(Beirut: Dir al-Hiwar, 2001) 


Abd al-Jabbar al-Rifa'i, Al-Mashhad al-Thagaft ft Inin (Balsafiah al-Figh wa 
Magijid al-Shari'ah), (Bert: Dir al-Hadi, 2001) 


3. Nur al-Din Mukhtar al-Khadimi, AbMagisid ff al-Madhhab al-Maliki, 
(Riyad: Maktbah al-Rushd, 2002), 


4 Numan Jughaym, Tuma al-Kashf ‘an Magisid al-Shav’, (Jordan: Dar al- 
Nafi is, 2002) 


5. Al-Muslim al-Mu drir Magazine, No. 103 devoted to the theme of muag- 
sid, 2002. 


6. Hugiig al-Insin, Mibwar Magiyid al-Shari ah, (Kitib al-Ummat), No.87, 
2002 


7. Muhatumad Mahdi Shams al-Din, et. al., Magasid al-Sharf'ah, (Beirut: 
Dir al-Fike al-Mu sir and Damascus: Dir al-Fikr, 2002), 
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Thave also perused a number of studies published prior to the fint edition, 
the most important of which are: 


Bin Zaghaybah [zz al-Din, Al-Magasid al’ Amumah li al-Sharf ah al-Islam- 
iyyah, (Cairo: Dar al-Safwah, 1996) 


2. Muhammad Sa‘d al-Yubi, Magisid al-Shart ah wa Aligarh bi al“ Adillah 
al-Shar iyyah, (Rayad: Dar al-Hijrah, 1998). 


3. Ahmad al-Raysuni, “Al-Jam’ wa alTasnif li Magisid al-Shar’ al-Sharif.” 
an unpublished paper commisioned by the International Academy of 
Islamic Junsprudence, 1998. 


4+ Mustafa Bin Karamat Allah Makhdum, Quid al-Masd'il ft al-Shart ah 
aleIsamiyyah, (RRiyad: Dar Ashbilyah, 1999) 


Nur al-Din Buthun, Magiisid al-Sharf ah, (Bewur: Dar al-Tallah, 2000), 


6. Yusuf Ahmad Muhatnmad al-Badawa, Magitsid al-Sharf ah “Ind ibn Taym= 
iyyah, Jordan: (Dir al-Nafi'ss, 2000). 


7. Abd al-Rahman al-Kilani, Quusid al-Magiyid ‘Ind alelmam aleShatibs, 
(The International Institute of Islamic Thought and Dar al-Fikr, 2000). 


8. Abd al-Latif Muhammad Amir, Magisid al-Sharf’ah “Ind al-Imam al- 
Shapibi, no dave, 


9. Abd al-Rahman Yusuf al-Quradaw jacpisid al-Shari ah bayn ibn Tay 
miyyah wa Jumhor al-Usaliyyin,” unpublished MA thesis, Kulliyyah 
Dir al-"Ulom, Cairo University, 2002 


And to God is due all success 


Gamat Evpin ATTIA 
Cairo, 2004 Ac 


CHAPTER ONE 


Central Issues 


[rHeMe 1] 


The Role of Reason, Innate Understanding and 
Experience in Identifying and Verifying Magasid' 


§ First: The positions taken by usill scholars on the question of how we are 
to identify the mapiyid or, to use Ibn Ashur’s phrase, methods of verification. 


(a) Whoever investigates the theme of magdyid will note that what was writ- 
ten on this subject by scholars who came after al-Shitibi was limited either to 
summarizing of rearranging what al-Shitibl had already formulated. 
According to al-Shitibi, the means by which the intents (magdrid) of the 
Lawgiver may be ascertained are as follows: 


1, Explicit texts from the Qur'an of the Sunnah which identify the basis or 
occasion (Wal) of Islamic legal rulings 


2. Inductive analysis of the actions of the Lawgaver, which may be divided 
into two types. The first type is an inductive reading of the legal rulings 
whose bases (‘ilal) have been determined by means of recognized approaches 
(masalike alillah), yee without an explicit text fom the Qué'an or the 
Sunnah, The second is an inductive reading of the various pieces of textual 
evidence in support of legal rulings which have a common purpose (ghayal) 
and basis (bait) 


3. The Companions” understanding of the rulings found in the Qur'an and 
the Sunnah, 
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However, such thinkers filed to tke into account what alShatibt's pred 
cecewors had recognized, the role of reason and innare understanding in the 
determination of what is beneficial and harmful in cases where we lack an 
explicit text from the Que'an and the Sunnah, 


{b) The following is a passage from Ibn Sing’s al-Nijit ax quoted by Ibn 
Ashue: 


Annate understanding (final) ght be illaserted by amagining womicone who 
Jus beet browight into existence in the world all at once as a rational being, 
yet withour having heard anyone's opinion, embraced! a point of view, lived 
with » community [through whom his thinking may have been influenced) 
or been acquainted with ths or that policy. He bas, however, perceived con 
crete reabiies and denved knowledge of specific cases. Then something is 
presented to his mind abour which he w dou ff doube i powuble for him, 
his innate undentanding will nt atest toi. I, on the other hand, dubs bs 
not powible, thes his innate understanding must affirm it of necewity, 
However, ot everything affirmed by human beings” innate understanding is 
true. Rather, what is ue is dhe anborn capacity (frah al-quavwnih) known as 
the mind, oF rewon. As for the mnate tendency vo ponder and consider (ft 
atdhihn) it wubjece wo error Such error manifests itself m connection with 
tealiles which are nor accesible t the physical sees as sch bur which are, 
rather, conceptuslizations of concrete realities. The ¢rue innate undertand- 
ing may be ween in widely recognized, praneworthy premiey and point of 
view which i our duty to afirm and believe either by virtue of others” 
unanimous testimony (as in the case of the affinnanion that "justice is good”), 
the tevcmony of the majority, or the tesaamony of scholars or the most vit 
‘ous among them. However, 1 not represented by commonly held nonans 
whack poople tend wo beleve by nature [yet which are actually fle ¥ 


(©) Al-Juwayni, the Imam of the Two Sacted Shrines, devotes a chapter fof 
his book, al-Burhin| to a discussion of istdlal® in which he states, 


1, “There has been disagreement among recognized scholars and imams 
involved in the process of istdlal, namely, (the search for evidence and] 
‘meanings which, in the absence of an agsced-upon text [from the Qur'an or 
the Sunnah], point to a given ruling and are appropriate thereto based on 
rational chought, and to which also applies the 4a'fi which the scholar has 
in mind."S 
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2. There are three schools of thought on istidlal: Adherents of the first school 
repudiate the practice of itidil, restricting themselves solely to chose signifi- 
cations which have a textual basis in the Qur'an or the Sunnah, Adherens of 
the second schoo! hold to the permisibility of adopting the results of itislal* 
and the search for what is most correct regardles of whether they reflect pre~ 
cisely the causes on account of which Ishmic texts came into being (mawirid 
al-nags), provided that they do not conflict with any of the three ‘roots (uri) 
of Islamic law and doctrine}, namely, the Que'an, the Sunnah, and the con- 
sensus of the Muslim community. As for the third school, which is asociated 
with the Shafi‘ite school of jurisprudence, it holds to the signification 
[arrived at through istidlal] even if ie cannot be traced to a textual basis in the 
Qur'an of the Sunnah, provided that such a signification is clase to the 
meanings found in the established ‘roots’. 


3. Al-Imam al-Shafi'l supported this latter positon by noting that whoever 
does a thorough investigation of the approach taken by the Companions = 
bearing in mind that they provided a model for us to emulate in the process 
of investigation and reflection ~ will find that nota single one of them adop- 
ted some fixed rule upon which he based his legal decisions. Rather. they 
would proceed directly to an exchange of points of view without reference 
tw fixed rules, even if they were available, Then, if it was determined that 
their independent interpretation, or ijthad, accounted for the situation at 
hand, if it proved impossible to restrict their interpretation to what is stated 
explicitly in Islamic texts, and if it was confirmed by the fact that the scholary 
among the Companions did not support an appeal to fixed rules, then such a 
situation was considered to constitute a justification for resorting to istidlll? 


(d) We tum now to the views of al-'laz ibn “Abd al-Salin.® 
1. He states im this regard 


‘Mont sources of earthly benefit and harm are discermible through huenas rex 
son; mareower, the truth of this affirmation is recognized by most divinely 
revealed laws. Afterall. there is no sensible perion who ~ even before the 
revelation of the divine Law ~ would fail to realize thar the attainment of 
pure benefie and the prevention of pure harm, whether for one's own sake or 
rr someone ebe's, is a praiseworthy, desirable thing, as i Eroring that which 
is of greater benefit over that which it of lesser benefit and favoring the 


ex 


o 
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prevention of hut whuch is of greater harm over the prevention of that which 
in oflewer harm. There it agreement among the wise and prudent, as wells 
jong the various divinely revealed Laws, on the stcrednew of human Ie, 
chastity, material wealth and honor...and wherever disagreement has 
‘occurred, this has most offen been due to differences of priory and deg- 
ee..Se aware, then, thatthe tendency to fivor what i of greater benefit 
‘over what i oflemer benefit and to fiver the prevention of what is of greater 
farm over the prevention of what i of lewer harm i ingeaned in human 
suture asx mercy ws from the Lord of lont....1f you ve a young chill a 
chotce between something which i debcious and something Which is more 
eliious, he is yure to choove the more delicious; if he ix given a choice 
between something which is good and something which is bette, he wal 
choose what is emer, if he is gwen a choice between a ib and a dirham, he 
will choose the divham; and ifhe m given a chonce between a didham and a 
dina, be wil chose the dinar In shot, no cane favors that which is good over 
thue which better anes Ie happens to be ynworant of the advantage ier 
‘ein that which is beter, or une the misccwoun, contrary type who 
‘willfully disreyands the disparity between these two degrees. 


2. Elsewhere, he states? 


Otherworldly sources of benefit and harm and their causes may only be 
ascertained through the law of dune hence, if any of them » concealed from 
‘our knowledge, we may seek wich knowledge through the evidence provi- 
ded by the Law, nannely the Quran, the Sunnah, the consensi of the Muslim 
comumunity, necogniaed qiyds ot analogy, and sound itil. As for earthly 
bbnefin and sources of harm and ther cause, they are recogguzed om the baa 
of human needs, expenencer, customs, belief and sound, commonly 
acknowledged vupponitons Ifany of these sources of benefit or harm or 
their Causes is concealed from us, we may seek knowledge of them through 
the appropriate rypes of evidence. Moreover, whoever wishes to recognize 
the occasions for benefit and harm and to identify those which ate wore or 
Jew probable nut comult his own reason ifno menon of them is made in 
the Law, then base his jdgments on this. Hardly will one find a legal judg 
‘vent whic departs fm ds rule with the exception of those huvang to do 
‘with forms of worship which have no rationally discernible bass and which 
are, therefore, to be adhered to in unquestioning yubrnieion. In the eave of 
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this later type of ruling, God has not appased His servants of the benefit 10 
be denived or the harm to be averted through adherence to it such that they 
‘might perceive the goodness or evil ofthis or that action. At the same time, 
God, Almighty and Majestic is He, is under no obligation co bring benefit 
‘out of what is good, nor to prevent the harm that results from what i evil 
Indeed, He is under no obligation to create, to provide His creatures with 
sustenance, to impose obligations wpon His servants, of to reward oF punish, 
them. Rather, He brings benefit our of what is good and prevents the harm 
that arises from what is evil our of His forbearance and graciousnew toward 
His servants. Moreover, if He were to reverse everything. this would not be 
vil, since no one has any claim or authority over Him. 


3. Ina thind pastage of relevance,"® "Ize al-Din ibn “Abd al-Salimm affirms that 
this is the approach embodied in Ishunie Law, saying, 


Whoever investigates the intents of the Law (mapiid alshar’), which ate to 
achieve benefit and prevent harm, will arnve at a conviction oF recognition 
that this or that benefit must not be neglected and that this or that source of 
harm must be avoided. For even if there is no consensus, text or analogy 
which deal specifically and explicitly with the source of benefit or harm in, 
question, an understanding of the Law itelf accewstates such 4 coneluston, 
“The situation might be likened te one in which someone has lived 1n close 
‘communion with a companion of virmve, wisdom and discernment and gain- 
ed an understanding of this person's likes and dihikes in all sorts of tuations 
If this perion is then presented with a source of benefit or harm about which 
the or she has never heard his/her 
will nevertheless ~ based on his or her accumulated experience of this com- 
panion’s manner of thinking and habits ~ know that dus companion would 
incline toward a particular benefit and be averse to a particular source of harm, 

Moreover, if we investigate the mapdrid manifested in the Qur'an and the 
Sunnah, we will realize that God has enjoined all chat is good, from the most 
trifling to the most momentous, and that He has forbidden all that is evi 
from the most insignificant to the moxt heinous. In speaking of (good,” He is 
referring to the pursuit of benefit and the prevention of harmo, and in speak= 
ing of “evil,” He is refering to the pursuit of harm and the prevention of what 
is beneficial, as He has declared, may He be Exaleed, “And so, he who shall 
have done an atom's weight of good, shall behold it, and he who shall have 
done an atomn's weight of evil, shall behold it” (99:7-8). 


npankon express an opinion, he or she 
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“This may be seen easly in cases of pure goodness and wnmitigated evil. The 
iffculty aries when it is not known which is the greater of two goods of 
‘which isthe greater of pwo evil, or whea we do not know whether a given 
benefit of yrester wright than a corresponding source of harm, or whether 
the source of harm ix of greater weight than the corresponding benefit; or 
altematively, when we do not know which things are of benefit and which 
are harmful. There are some sources of benefit and harm which can only be 
recognuzed by those with sound understanding and virtuous character, by 
scans of which they are able to discern the fine gradations of what i berefi~ 
‘cal and what harrful, ftom the mont negligible co the mos: agnificant, and 
which of these showkd be given greater weight. People differ in their capacity 
for wuch discernment depending on the factors I have just mentioned. 
Hence, an antelligent, supenor’ penon aught Gal to be aware of some dings 
which are clearly discernible to 4 stupid, “inferior person, few thonsgh they 
nay be. The Qur'anic verse which is most ineluave in term of its exhorta- 
‘Gon to all that is beneficial and st. proscription of all that i harmful reads, 
"And behold, God enjoins justice, aod the doing of gooxt, and generosity 
towards Jone’s felowemiens and He forbs all that is shannefil and all chat 
‘un counter to reason, as well as envy: and} He exhorts you [repeatedly] 50 
that you might bear [all eh in mind” (14:90). 


4, Similarly, he states in his book al-FawFid, “The sources of benefit and 
harm awoctated with the life to come can only be known through the Law; 
4s for eastly sources of benefit and harm, they can be known through 
human experience and customs” 


{e} Ibn Tayrniyyah (d. 728 An 1527 Ac) states: 


Goal Almighty has created Mis servants with an inborn nature (fia) by var= 
‘ue of which they recognize and believe n the truth, and by meara of which, 
they Uhewise recognize untruth and reject it. It by virtue of this Gods 
pve, inbom nature that human beings recognize that which ix beneficial 
and appropriate ana accordingly incline thereto, just as they also recognire 
that which & harmifil and incomparible [with their best interests} and res 
pond to it with sn insbinctive aversion. Hence, whatever i tue and existent, 
Haman beings wall beheve in it by nature, and whatever is truly beneficial, 
they will rcoenze i as such by nature, cherih i, and find reawuranice there= 
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in, This is known. As for thar which & ike and nonexistent. people will dis- 
believe in it by nature, feel anmipathy toward it and spum it. Ax God Almighty 
has declared, {the Prophet] “will enjoin upon them the doing of what is right 
and forbid them the doing of what is wrong (7:1 57). 


(0) As for Ibn Taymiyyah’s disciple, Ibn al-Quyyim, some of his statements 
on this topic are well known. 


1. He states, for example, 


Inamnic Law is structured and founded upon wise purposes and the best inter 
‘sts of God's servants both in this world and the mext, The Law is pure just 
ice, pure mercy, pure benefit, pure wader. Hence, anything which embod- 
{es injustice rather than justice, crucley rather than mercy, harm rather than 
benefit, or folly rather than wisdom docs not onginate from the Law, even if 
it happens to have been interpolated therein by means of interpretation." 


2, Elsewhere in the same work Ibn al-Quyyimn declares: 


Indeed, God sent His messengers and revealed His holy scripeures in order 
that, as a result of them, people would be upholders of equity, namely, the 
justice upon which the heavens and the earth were founded. If the signs of 
‘uth are manifest, if rational proofs thereof are adduced, and if ws dawn 
breaks in any manner whatoever, then there it God's Law, God's relpon, 
Good's good pleasure and God's corumand. After all, He has not restricted 
euth’s patty, evidences and signs to 4 single type while mvalidating other 
paths which are more powerful, cogent or plain. Rather, Hee has made clear 
by means of the paths He has ad down that His intention (magiddidhy) 1 for 
truth and justice t0 be established, and for people « uphold equity. Hence, 
any path by means of which che truth ts brought to light and justice is recog- 
mized, is a path in accordance with which rulings should be made, Such pachs 
are, in emence, causes and means which are not ends in themuelves but 
which, rather, exist for the sake of their ultimate ends, that s, theit mapisid 
However, by means of the paths which God has laid down, Healers us to 
their causes and the ke. Indeed, you will nor find any path which confirms 
the truth but that itis, self, a law and a means of pointing to them fits causes 
and the maplid for the sake of which it exis}. And would one expect othet- 
wise ofthe perfect Law?!4 


$8 TOWARDS REALIZATION OF THE INTENTS OF 1S1AMIC LAW 


(g) Ab-Shiribi made a number of statements which indicate that he was con- 
vinced of the role of reason within certain Limits: 


1 In his fine introduction [to al-Mieufagit) for example, he states that “if 
rational evidence in wsed im this discipkne, atts only used in tandem with tex~ 
tual evidence, in support thereof, as a means of confirming the basis [ofa 
Jegal ruling}, and the lke. It is not employed independently, asa self-con- 
tained guide to meaning. since the consideration of this type of evidence is 
the consideration of a matter pertaining to Islamic law, and reason is not a 
Lawgiver, a fact which may be seen clearly in scholastic thealogy."15 


2. In his tenth introduction, al-Shagibl states, “If textual and rational evi- 
dence are in mutual agreement concerning legal questions, the textual 
evisdence must be given prionty aver the rational; that ts to say, reason is to 
be piven only the degree of latitude which the textual evidence allows 
Moreover, there ate numerous bases forthe validity of this statement."*® 


§. In another panage on this topic he states, 


‘Concerning that which 1s acertained on the basis of human experience and 
canton it may be said: Netther material oor spiritual benetits are achieved by 
subunitting without hestation to one’s caprices and deares or by freely pur 
‘suing earthly aims. This is clear given whar such a purit leach to by way of 
dyonder, strife and dewruction, all of which is comtary to these very interests 
This b recognized among people bused on ongoing expenence and human 
procuce. Consequently, they are an mutual agreement that dose whe subit 
to their fleshy desires following them wherever they happen to lead, should 
be censured. Inv fact, there are thoue among our predecewors who had no 
divinely vealed law or whose lw had ceaied to exae yet who, neverthelew, 
adopted this principle, presceving earthly interests by restraing whoever 
sve free rein to his passions, and this based on a {purely} ational pont of 
view. Moreover, they only agreed on this approach given ss validity among 
them and aver the steady advantages which they experienced asa result, 
{including ehe establnhment of earthly proxpenty: This referred to as civil 
policy, the overall valdity of which is atrevted to by rational and textual evade 
cece ale, Av wc, ts t00 cher wo requite further evidence itis support. 7 
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4- Elsewhere al-Shatibi states, 


‘The Lawgiver has spoken at length about the bases (‘ila and wise purposes 
(hikam) which underlie Ilarnic legal rulings pertaining to cusoms. More- 
‘over, He most frequently explains such bases im accordance with the prin- 
ciple of sppropriatenew’ which, when presented to people's munds, meets 
with ready acceptance. From this we may conclude that itis the Lawgiver's 
Intention for us to adhete to the meanings [which we are given t0 
comprehend]. 


5. AL-Shatibl continues somewhat later in the same discussion, saying, 


Attention to meanings was a known practice during the period pnor to the 
advent of the Islamic menage, and was dhe approach ment trequendy adopted 
by the wire and discerning, whore interests were achieved in this manner 
Whether they were among those who devoted themselves to the study of 
philosophical wisdom or members of the general populace, they applied the 
tunivenals [which they had derived based on human rexson] and found that 
they were, indeed, applicable to the majority of ewes. However, certain 
details remained unaccounted for by the peinciples they had formolsted anol 
Islamic law came to perfect noble traits of character." 


6. However, al-Shitibl does not carry this line of thought as far as al-‘Lzz ibo. 
‘Abd al-Salim. Al-Shiqibi says: 


“The fact that s benefit is a benefit or that a source of harm iss source of harm 
is determined based on the ruling of the Law. Given the negation of altohzin 
wa al-taybit,2® this is a matter which concerns the Lawgiver alone, and 
uuman reason has no role to play in it I'che Lawyer has sued a ruling con- 
ceming a given benefit, it is He who has evablished it as a benefit: otherwise, 
it would be possible, logically speaking, for the same entity not to be a 
benefit, For all things are, in essence, equal, and it would be imposible for 
reason to declare some things good and others bad. Consequently. the fact 
that a benefit isa benefit determined by the Lawgiver alone, cis is 2 realty 
to which human reason gives assent and which the human soul accepes 
tranquility, For benefits, insofie as they are benefits, have been determined 
through examination to belong to the category of ta abtud?,” anid whatever is 
‘bused upon thar which is ta abbudt iy, tselt, taf ahboedi > 
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7, AbStnibt responds to al'Izz ibn “Abd al-Salim by saying: 


Based on the foregoing, objections might be made to this view. As for his 
soremient that benefits pertaining to the afterlife may only be ascertained 
trough Islamic lw, ies as he says. As for the view he expresses concerning 
carthly benefit, however, it ix not as he says in every respect, Rather, his 
‘view is accurate in some respects, but not in others, When the Law was 
revealed after 4 period of te dunng which no prophet was sent, it revealed 
the extent to sehuch people during that ora had deviated from true righteous 
ess and their fulure to exceute untice un their rulings. Uf things were ax he 
describes them without exception, there would have been no need for the 
Law to promote anything but the interests which pertain to the life wo come 
However. this # not the case, since the Law came to establish human affirs 
bot i this life and in the next. Moreover, even if, in promoting earthly 
Interests, the Law’s ultimate intent & to promote those of the life ra come, 
this isnot inconsistent with the intent of promonng the benefits of thiv ear 
thly life so that, in this way, people might conduct themelves in 4 mannet 
which befits the life t come. fn tha connection, Islamic law has promoted 
‘untold numbers of [beneficnl] behaviors and eliminated coundeys forms of 
corrupane which were prevalent ar that nme. 

Common experience thus precludes the powability that human reason is 
able to perceive in detail that which w of earthly benefi or harms, unless what 
this pernon [ue alae ibn “Abst al-Salim} means to say is that knowledge off 
these things ts acquired through experience and the like after the Law has 
‘tabled their foundations, since of this there can tbe nosis? 


Commenting briefly on this statement, Shaykh Abd Allah Datraz states, 
“This differs significantly fron his (chat is, al-"Lze ibn “Abd al-Salim’s) state 
ment [quoted earlier} that ‘Whoever wishes to recognize the oceasions for 
benefit and harm and to identify those which are more or less probable must 
consult his own reason if no mention of them is masde in the Law..”" 

As 1 see it, what al-Shiibt affirms here is not applicable to the situation of 
which al"Tzz ibn ‘Abd al-Salim is speaking, namely, cases for which Islamic 
law has not provided an organized framework, or wat is referred to by some 
264 “legislative vacuum.” This concept has special significance for the condi- 
tions of modern life, in which chis “legislative vacuum” is expanding at an 
ever increasing rate as a resule of the tremendous development in the various 
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activities of our lives. This being the case, there is no conflict between a basic 
reliance on the methods outlined by al-Shitibl for arriving at magdsid al- 
shar ah, and the addition of a supplementary method in the event that the 
existing methods prove insufficient. 

Al-Hasani enumerates the functions of human reason as presented by al- 
Shagibi in the following situations: (a) Those in which rational evidence is 
combined with textual evidence, 38 when one premise i rational and the 
remaining premises are textual. (b) Those in which rational evidence assists 
in enabling textual evidence to falfll its purpose, as when the basic evidence 
is textual, and in order for it to bring about its intended results, recourse is 
had to rational evidence. (c) Cases in which reason serves to help verify and 
clarify the situation to which the textual evidence applies.*3 


(h) Allal al-Fasi approaches this issue based on the premise that leaving the 
assesment of human interests to individually chosen criteria for discerning 
good from evil and the beneficial from the harmful leads to incoherence, that 
4s, inconsistent appraisals of what true human interests are, and the conflicts 
which such incoherence inevitably entails, Al-Fast states that Islam takes this 
fact into consideration when it makes clear that the criterion for every 
human interest is the inborn disposition which derives from pamordial 
human nature. This is the moral foundation which has been affirmed by all 
previous religions and philosophies despite their differing tendencies and 
temperaments, This, says al-Fasi, is the ‘straight path’ along which we have 
been enjoined to seek God's guidance in every one of our daily prayers: the 
path of those who have been blewed by their Lord and Sustainer, who have 
not incurred His displeasure, and who have not gone astray. 4 


(i) Thn Ashur points to inbom human nature: 


1. Thn Ashur holds that the magigid are based upon the single most important 
distinguishing feature of Islamic law, namely, the fact that it answers to 
inborn buman nature (alfifa): “And so, set thy face steadfatly towards the 
one ever-true] faith, narning away from all that is false, im accordance with 
the natural disposition which God has instilled into man (al-frah): [for] not 
to allow any change to corrupt what God has thus created — this is the [pur- 
pose of the one) ever-true faith; but most people know it not” (30:30). The 
description of Islam as being “in accordance with the natural disposition 
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which God has instilled into man means that itis consistent with a rational 
cdisponition, since Islam is made up of doctrines and Jegal rulings. all of which. 
are rational matters, that i, realities which operate in accordance with what 
is comprehended and attested to by human reason. #5 


2. He does not leave the mutter to reason alone; rather, he stipulates that in 
onder for terms used to denote their literal meanings (al-mat dni alshagigiyyah) 
and terms used to denote secondary meanings based on prevailing conven~ 
tion (alma dnt al- vefiypak al-'dmmah) wo be considered legitimate magdsid, 
they must be characteruzed by: (a) shubit,” that is to say, they must be based 
‘on texts which have been narrated and pased down in a reliable manner; (b) 
quidir, Le., they must beara meaning which is clear and self-evident; (c) 
indibaj™ that is, they must be consistent from one pervon, place, rime and 
circumstance to the next; and (d) ifninid,* thar is, they must be consistent 
and regular.* 


Second: "Clearing the playing field” (taletr mahall al-thilaf) 


(a) As will be clear ftom the foregoing, those who have objected to argu= 
ments in favor of appealing to human reason, innate undentanding oF 
“experince in the absence of a consensus from the Muslin community of a 
text ftom the Qur'an of the Sunnah have not, in Hit, been opposed to these 
sources of information. 


1, Rather, they have been fighting what might be termed a batde based on 
Ahusion: the battle of al-tahvin ww alstayhib, that is, the question of whether it 
's powible through human reason to determine whether a given act is good 
and praiseworthy. of evil and blameworthy, or whether this ean only be 
explicit declarations of the Law 

tn the original formulation of this issue, st was said that God Almighty is 
obliged to demonstrate the greatest possible Kindness (al-lugf ww alas, oF al- 
lh ws a-aa) to His servanes 37 


2. Those who took this wary position toward human reason feared being 
forced to say that there is no need for Islamic law, since hurnan reason ren= 
ders it unnecessary, In his book, Imam al-Shatibi's Theory of the Higher 
Objectives and Intent of Llamic Law, Ahsnad al-Raysuni presents a thorough 
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discussion of this question; hence, we refer the reader to what he has written 
in this connection.*8 


(b) Al-Raysuni clearly enumerates the areas in which reason may be used in 
the appraisal of human interests, namely: i) intcrest-based textual interpreta 
tion, i) assessment of changing and conflicting interests, and ii) assessment 
of unrestricted interests." He concludes his discusion of these areas with the 
words: 


‘As I see it — and God knows best — growth in purity likewise involves the 
purification of one's mind by developing it. guiding it and purting it to we. 
‘This is what the Law does when it works to set our minds in motion and 
release them froma their bonds, freeing them (rom the delusions and superst- 
tions which impede sound thinking, The Law feeds our minds wath 1s vakuey 
and precepts, then gives them free rei e work and purify thetmelves. This ix 
an additional aypect of preservation of the faculty of human reason; after all, 
the Law’s preservation of human reason is not limited to ourward measures 
such as prohibiting intoxicants and imposing penalnes for partaking of them. 
After all, how many a penon's mind has been lowe without his or her ever 
having touched a drop of liquor? Indeed, people's minds are lost through 
igniorance, lethargy, illeness and blind imitation. Consequently, putting the 
tnind 10 use and giving ita wide berth is not merely an aid toward the asex- 
ment and preservation of human interest; rather. i€1, bell. one of Ove moxt 
Vital human interests, since dhe mitn!’s proper use ensures its preservation, 
and its preservation is one of dhe agreed-upon esentials *¥ 


(€) Concerning the role of reason, al-Khadiml states, 


The Islamic legal system, with ite rulings, ss texts, it teach 
its magilyd, its effective causes, and its bases, was not 
universe, nor were eternal chastisernctt and bliss in the presence of the Lord 
of the Worlds made dependent thereon, nor were entire ways of life and ere- 
ilizations constructed on the basis thereof but for the purpose of ts being 
comprehended by human reason and in order for it to be 3 suitable basis for 
both theory and practice, In order no facilitate such theory and practice, its 
niecewary to engage in a constructive rational proces and in beneficial mental 
activity. Moreover, wich activity must be cared out itt an orderly manner 
which involves coordination among the proceses of understanding and 


igs. ts contexts, 
 manifer in the 
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induction, adjumment and measurement, comparison and contrast, weighing, 
and refining, derivabon and incorporation, the wlentification of roots and 
branches. as well as other aspect of the mental proces and creativity, The 
concrete effec of such process ate obvervable in the overall cultural edifice 
as emboxlied in the exblishment of legal, social and value systems, and in the 
cermengence of « remarkable earthly milieu with is intricate, overlapping cul- 
ure, 1 thriving agnculkure, is communications revolution, and ws onderly 
yet vaned web of interconnections. 

The descent of this systern of legal rulings onto life’ stage, with its malts- 
ruinous facets and problems, s evidence of the ntervention of reason in this 
system's farmulsnon and implementation by virtue ofthe consierable roles 
Which reason has played in the understanding, collection, organization and. 
coordination of the vanow sources of evidence, as well as in the coordina 
tion between such evidence, the circumstances to which it appliey and the 
people whom i adresses, 12 


§ Third: The complementarity of the means by which magiyid may be 
identified: 


{a} The meats by which mapiyid al-shayah may be identified is a recognized 
principle which requires no evidence in its support. As we have seen, Ibn al- 
Quyyim made a number of wellknown statements in this connection, in 
cone of which he writes: 


Inlamic Law is inactured and founded upon wine purposes and the best inter= 
‘os of God's servants both in this world and the next. The Law is pure 
juice, pure mercy, pure benefit, pure wadom. Hence, anything which 
cmmbedies injustice rather than juve, erucity rather than mercy, harm rather 
than benefit oe fly rather than windom does not onggnate from the Law even 
iit happens wo have been interpolated therein by means of inrerpretation.9* 


Ehewhere fbn al-Quyyimn writes and as cited previously in point (0) 2: 


Lodeed, God sent Fhs messengers and revealed His holy senpaures in order 
‘hat, at a rewlt of them, people would be upholders of equity, namely, the 
yurtice upon which the heavens and the earth were founded. Ifthe signs of 
‘ruth are munifest, rational proofs vhereof are adduced, and if its dawn 
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breaks in any manner whatsoever, then there is God's Law, God's religion, 
God's good pleasure and God's command. Afterall, God has not restricted 
truth’s paths. evidences and signs to a single type while invalidating other 
paths which are more powerful, cogent or plain. Rather, He has made clear 
bby means of the paths Hee hus laid down hat His intention (maul) is for 
‘ruth and justice ¢o be established, and for people to uphold equity. Hence, 
any path by means of which the truth is brought uo light and justice is recog 
nized, sa path in accordance with which rulings should be made. Such paths 
are, in esence, causes and means which are not ends in themselves but 
which, rather, exist for the sake of their ultimate ends, that is, their mays. 
However, by means of the paths which God bus laid down, He alerts us to 
their causes and the like, Indeed, you will nor find any path which conficrss 
the truth but that iti, itself, « law anda means of pointing to them fits causes 
andl the magdid for the sake o€ which it exis}. And woul! one expect other- 
wise of the perfect Law?3# 


{b) It goes without saying that the source which is to be given pronty over 
all others when seeking evidence of the magistd ts a definitive text from the 
Qur'an or the Sunnah, In the absence of such a text, recourse may be had to 
what is referred to by al-Shafi'l and al-Juwaynt as isidlal, what al-"Tzz ibn 
‘Abd al-Salim terms reason (al-'ag)), experience (al-tajribak) and innate 
understanding (al-firah), what al-Shitibl refers to as inductive reading (al- 
istigrd? al-ma’ naw), as well as other methods 


(©) The question which arises here is not whether each of these various 
methods ~ with the exception of rebiance on a definitive text from the 
Qur'an or the Sunnah} — can be treated as an dependent guide to knowl- 
edge of the magayid. Rather, the question of relevance is: What are the 
conditions which must be met by each of these methods in order for it to be 
considered such a self-contained guide? The existence of diverse methods 
for ascertaining the magasid and acknowledgement that they cannot be limi- 
ted to a particular number immplics, by necessity, the possibility that any one 
of the aforementioned methods can operate independently of the others. 
What remains, then, is to identify these conditions, 


(d) An exhaustive coumeration of these conditions would require a separate 
study; hence, we will point out only some of them here by way of example 
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1. There must not be a definitive text [from the Qur’an or the Sunnah} 
\which points to the mageid being investigated. 


2. The maysid undee investigation must not conflict with a definitive text or 
with another magrid derived from such a definitive text. 


3. In the event that such a conflict exists, appeal must be made to the rules 
governing textual interpretation and the process of determining which text 
should be given priority over another 


4. The magsid under discussion must be characterized by, for example, 
thaabodt, zuadbiie, inadibsiy amd Aqpiviid 34 


{¢) The plurality of methods by which magdgld may be determined lends 
credibility to the results of the process of istidlil, since each of the methods 
used serves to support the others. At the same time, however, the use of a 
single method in isolation docs not diminish the value of the results obtained 
thereby 


[rem 2] 


Establishing the Order of the Magisid 
in Relation to Each Other 


A number of texts quoted thus far from the works of al-‘lzz ibn “Abd al- 
Salim and al-Shigibl point to the fact that neither sources of benefit nor 
sources of harm are all characterized by the same degree of importance, and 
of this principle many examples can be cited.) 


§Finst: Although the disparity among the various sources of benefit is a 
mutter of general agreement, the resulting order in which they are to be 
pliced ~ as a number of modem thinkers have pointed out3® — is not the 
subject of agreement, much less consenus 


1, AL-Ghazali (d. 505 aut/ 1111 Ac) established the order for the universal 
‘magisid which was to become the most widely accepted thereafter, namely: 
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religion, followed by human life, the faculty of reason, progeny, and material 
wealth.37 Elsewhere al~Ghazali stares: 


Wherever we note disagreement, it ts in a situation in which there i a con- 
flict beeween two different sources of benefit or two intents of the Law, or 
magasid, in which the more vital of the two is to be given pronty 
Consequently, we have stated defimtively that if someone 1 under duress 
[that is to say, someone is threatened with death for failing to comply), chix 
rendeny it permisible for him or her to uiter a word of apowtasy, partake of 
alcoholic beverages, conwume other’ wealth unjustly, or neglect fasting and 
payer, since the proscription against the shedding of blood is more serious 
than any of these things. By the same token, however. adultery & not ren 
dered permimible by virtue of duress, since one should guard against it just as 
‘one must guard against [engaging in] the act of compulsion imelf 


This passage presents two difficulties which are due to the order al-Ghazilt 
has proposed fir the magi, The first of these difficulties lies in the giving of 
prionty to human life over religion by deeming st permusible to utter a word: 
of apostayy or neglect fasting and prayer if one’s life is threatened for doing. 
otherwise. As for the second difficulty, it lies in giving priority to honor (that 
is, chastity) over the preservation of human life by judging it not to be per- 
missible to commut adultery even under pettlty of death 


2. Al Raa! (d, 606 Au/1209 ac) did not adhere to any specific order for 
those universal. Hence, he would sometimes list them as: human fife, mate~ 
rial wealth, family lineage, religion and human reason, while at other times 
he would list them as: human life, the fculty of reason, religion, material 
wealth and family lineage.4® 


3. Neither al-Ghazilt nor al-Razt clarifies the reasons for the order he 
adheres to. Al-Amudl (d. 631 AN/1233 Ac), however, although he does not 
adhere to a single onder, nevertheless clarifies the reasons behind his decision 
to favor religion over human life and progeny over the faculty of reason. We 
will have oceasion below to spell out his point of view. As for the order 
which he adopts, he follows that proposed by al-Ghazili in one plce,+# but 
differs with him in another# by placing religion over human life, followed 
by progeny, human reason and material wealth. 
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4. Asfor Ibn al-Hajib (d. 646 an/1248 Ac), he follows al-Amidi’s chosen 
order as well as his justification for it. 


5. Ablzz ibn ‘Abd al-Salim (d. 660 an/1261 Ac) ncither enumerates the 
essential magisid, nor does he adopt any particular order for them. 


6. As five al-Qurrafi (d. 684 an/1285 Ac), he orders them in the following 
manner without providing any explanation: human life, religion, progeny, 
human reason, and material wealth, while noting that some also add 
honor. 


7, Similarly, al-Baydiwi (d. 685 11/1286 Ac) places them in the following. 
order ~ human life, religion, human reason, material wealth, and progeny ~ 
\withour offering any explanation for the order he has chosen.44 


8, Ibu Taymiyyah expands his enumeration of human interests, including. 
among them the five traditional magivid, which he orders as follows without 
explanation: human life, material wealth, honor, human reason and 
religion 45 all of whieh he considers to be means of averting harm. 


9, Ab-lsnaw! (d. 772 ait/1370 Ac), al-Baydiwt's commentator, follows the 
latter's order in two places without comment.4® Elsewhere,4? al-Isnawi 
gives religion priority while retaining family lineage at the end ~ religion, 
human life, reason, material wealth, and family lineage = without offering 
any explanation for this choice of order. In a fourth place,4# he places family 
lineage between human life and the faculty of reason in emulation of al- 
Amidi, Ibn al-Hajib and others, likewise without explanation, thereby 
causing the order to be as follows: religion, then human life, then family lin- 
cage, then human reason, then material wealth. One notes here that he has 
used the particle chumma (‘then’), which serves to stress the order; in addi- 
tion, he uses the term “family lineage’ (nasab) rather than al-Amidt’s 
“progeny” (nash 

In another of his works.4° al-Isnawt repeats this last order without expla- 
nation and states forthrightly, “Of the five essential magiyid, the interest 
embodied in rehgon 1s to be given highest pronty, followed by human life, 
then family lineage, then human reason, then material wealth,” 


10. As for Ibn al-Subki (4. 771 AR/1369 Ac), he orders them as; religion, 
then human life, then human reason, then Gsnily lineage, then material 


CENTRAL ISSUES 19 


‘wealth and honor,5° where it will be noted that he uses the connecting parti- 
cle fa which, [like dhumma], serves to convey the concept of ordinality 
between all items in the lst with the exception of material wealth and honor, 
which he has simply joined with the particle ‘and’ (wu). 


11, Al-Shitibi (d. 790 an/1388 ac) adheres to no set onder for the five 
essential magajid, Hence, he sometimes presents them as: religion, human 
life, progeny, material wealth and reason,3* sometimes he presents them asc 
religion, human life, reason, progeny and material wealth, # and at sll other 
times, religion, human life, progeny, reason and material wealth.33 In none 
of these places does al-Shitibi offer any explanation for the order he has cho» 
sen, the only exception being his statement that religion is the most 
important of all. This being the case, human life, material wealth and all 
other human interests are to be treated as of secondary importance in com- 
parison with that of religion. And since human life is ranked as second in 
importance to religion, the human interests embodied in the preservation of 
progeny, human reason and material wealth are to be treated as of subordi- 
hate importance in comparison with human life, In consequence of this, one 
group of scholars hold that if someone were compelled to commit adultery 
tunder threat of death, it would be permissible for him to do so in order to 
protect hitself 34 


12, Al-Zarkashi (d, 794 ait/1391 Ac) lists the five essential magiyid as: 
human life, material wealth, progeny, religion and human reason, while 
some thinkers who came after him added a sixth, namely, the preservation of 
honor. 55 Al-Zarkashi makes reference elsewhere to rules for assigning prior 
ity to one interest over another when there is some contlict between them, 
and which we will have occasion to mention later in this discuswon.5¢ 


13. Thn Farbiin (d, 799 ANt/ 1396 Ac) offers an expanded listing of the ewen- 
tial magisid, including wiehin his classification the five craditional ones (with 
the addition of honor), the basis for this being that the aim behind the exen- 
tial magasid is guidance and restraint, with the exception of the Islamic forms 
of worship, whose purpose he identifies as that of taming the soul. Along 
with other magisid, Ibn Farbin lists the essential magiyid in che following 
order: religion, human survival, family lineage, honor, matenal wealth, and 
reason, 57 ant order for which he provides no explanation. 
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114, As for al-Badakhsht (a scholar of the roth Century an), he orders the 
‘magisid w his commentary on al-Baydiwi5® as follows: religion, human life, 
family lineage, human reason, and material wealth. That i to say, he differs 
with a-Baydiw! with respect to the position of religion and family lineage; 
however, he offers an explanation for his disagreement which will be dis- 
cussed below. 


15, Shaykh Ibn Ashur (d 1393 a1t/1973 Ac) adds nothing but to say, “al- 
Ghazilt in al-Mustag, Non al-H13jib, al-Qurrafl and al-Shatibt represented 
this ewential set of interests as the preservation of religion, human life, 
human reason, material wealth, and progeny."8% However, st will be clear 
frown what we have presented thus fir that this onder was not adhered to by 
any of the thinkers named here: rather, itis one of the choices proposed by 
al-Isnawt, fbn Ashur does not specify his own choice, though perhaps the 
order he attributes hete vo al-Ghazih, Ibn al-Hijib, al-Quarrifi and al-Shipibt 
is actually his own undeclared preference. 


16, Wahbah al-Zuhayli has written a book on the theory of leyal necesity in 
Islam; similarly, al-Abim devotes a section® of his book, al-Magasid ale 
Ammah go the theme of [legal] necesiry, where he discusses the criteria for 
such necewity, representative cases, and their influence on the transition 
from a fundamental ruling (Iu ail) to an emergency ruling (ukmr pdr). It 
is this transition in the event of legal necessity that explains the problematic 
cases which arse in connection with establishing the order of the magdsid. 


17. After presenting the views of a number of wsil scholars on this topic, al- 
. “The most logical order is that 
proposed by al-Amudi,"6* namely: religion, human life, progeny, the faculty 
of reason, and material wealth, 


Raysuni concludes his discussion by sayin 


SSecond: If we categorize the views prevented above into groups and 
discuss the problems relating to each group with reference to the justifica~ 
tions offered by al-Amudi, al-Badakhshi and al-Zarkashi for their respective 
choices, this may help us to arrive at a conclusion on this issue. 


(0) Let us begin with the group which gives religion lower priority than any 
or all of the following: human life, material wealth, family lineage, progeny, 
honor, and the faculty of reason. ** 
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1. Al-Ghazall states, as quoted earlier: “Wherever we note disagreement, itis 
in a situation in which there is a conflict between two different sources of 
benefit or two intents of the Law, or magisid, in which the more vital of the 
two is to be given priority. Consequently, we have stated definitively that if 
someone is under duress [that is to say, if someone is threatened with death 
for failing ro comply}, this renders it permissible for him or her to utter a 
word of apostasy, partake of alcoholic beverages, consume others’ wealth 
unjustly, or neglect fisting and prayer, since the proscription against the 
shedding of blood is more serious than any of these things."® 


2, Al-Zarkashi®¢ quotes a statement by Ibn al-Hajb which is included by al- 
Amidi in the form of a question rather than a statement. The gist of 
al-Hajsb's statement is that when there is a conflict between a human interest 
associated with religion ~ that isto say, an interest which is spiritual in nature 
~and another interest associated wath some maternal or earthly concern, the 
earthly interest should be given priority over the spiritual interest given the 
fact that hunian rights are based on deprivation. To this, however, al- 
Zatkashi responds by saying that the spiritual or religious interest should be 
given priority in such a ease, since its fruit is the eternal happiness to which 
nothing che can compare, pointing out that al-Rzi and al-Amidi both 
affirm the same thing unequivocally 


4. Ifwe review al-Riz1's position, we find that it differs from what al- 
Zarkasht attributes to him. In two places in his book in which he discusses 
the arder of the essential maydyid, he gives the preservation of religion Jower 
priority than other majdsid. In the first of these places, he gives it lower prior- 
ity than the preservation of human life, material wealth and family lineage, 
while in the second, he places religion after human life and reason. If what 
al-Zarkashi means by his quotation from al-Rai is that “what serves as any 
appropriate basis for an interest associated with the hie to come is the wise 
purposes mentioned in connection with the discipline of the soul and the 
refinement of morals, since its benefit consists in the happiness to be attained 
in the afterlife,"%7 then this statement — as becomes clear from its wider con- 
text — has to do with the category of ‘enhancements’ (al-tahsiniyyt), which 
he describes as having to do with instilling noble morals and character 
rraits,** Prior to this he states, “A given basis will be appropriate either for an 
interest having to do with earthly concerns or for an interest having to do 
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with the life to come. As for the former..." whereupon he makes mention 
‘of the five ewential magasid in the order which we have mentioned. 


4. As for what al-Zarkashi attributes to al-Amidi, itis comect. In al-Amid’s 
discussion of tanthit, that is, decisions relating to which of two interests to 
sive greater weight based on their ‘illah, or basis, al-Amidi says in tayith No. 
17 


Ifthe intent underlying one of the nwo buses i the preservation of the ewence 
fof the religion, and ifthe intent underlying the other & any of the other 
cvsential mpd, then the ome whose ain isthe preservation of the ewenice of 
the religion should be given greater weight in view of uty intent and its out- 
compe, namely, the attainment of ternal happines in the presence of the 
Lond of the Worlds. As for other maydoid such as the preservation of human 
Iie, the thculty of reason, material wealth, et, these are all tended for the 
‘ake of this one ulaimate aim. As God Almighty declares, “I have not created 
the inviible beinyo and men to any end other than that they may [kxow and] 
worship Me” (51:56). 

To this someone might object, saying, “Rather, chat which loads to the 
prevervation of human life should be given yreater weight. The reason for 
this in that the prewevation of the religion is God's ight, whereas the preser- 
vation of other things is human beings’ right, Moreover, duty to human 
beings” has precedence over duty to God, since human beings’ rights are 
tbased on deprivation and affhicnon, whereas God's rights are based on for- 
bearance and companion. We say this because God Almighty suffers no 
harm if Hos right » forfeited, hence, the preservation of {the creature’ right} 
‘6 of greater umportance than preserving the right of One who will wiffer no 
harm should his right be forfeited. This why we hold that one’s duty 
‘owands fellow Inuman beings has pony over one’s duty of pure worship to 
God. For example, murder is more of 3 grievous sin than rejecting the faith ~ 
acconding to scholiry ~ since murder i jeopardising, 3 human’s life while dis- 
belief is jeopardising 4 personal value. In addition, we grve higher priority to 
uarman life than to the interests of the relygon, ance we alleviate hardship for 
those who are om a Journey by allawing thems 1a shorten their prayers ta. two 
walks, we coemspe travelers from having to fist. and we allow someone who 
‘vill pray while siting or prosrate and to fore fasting. Sunilatly, we give 
hugher priority to the preservation of human life than we do te prayer by 
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allowing someone who is praying to interrupt his prayer in order rescue 
someone who is drowning. 

Even more serious is che fact that we give higher pnority to preserving 
‘material wealth than we do to the interest: of the religion by making st per- 
tissible to leave the Friday communal prayer out of consideration for the 
niced to preserve the slightest amount of material wealth. Similatly, we give 
higher pnority to protecting the dhimmis®? living anvong dhe Muslis than 
‘we do to the interests of the religion, a evidenced by the fact that we guaran 
tee the safety of dhimmis’ lives and pomeuiom deypite the fact thar their 
prosence among Mustins entails the presence of overt unbelicé™ 

In response to these objections we say: As for [the preservation of] human 
life, just as iis based om human being” rights with respect to certain legal rul- 
ings. Wis bused on God's rights with rexpect to other rulings Consequently, 
an individual is forbidden (o kill hinself or to conduct hinwelf in 4 manner 
which leach to his own destruction. The decision to place higher paority fon 
the divine right or the human nght} is based on comidcrations relating 1 one 
cor both of these nhs. ‘Thus, ie would not be imposible to yive [both] God's 
right and humans’ right precedence based on that which a solely to 4 divine 
right. After all, the mitent of preserving the religion is flfilled through the 
Jegitmacy of killing, 7° wance the act of putting to death mm onder to fulfill 
the threat of doung so. The intent (mspsid) behind the law of reteibution isto 
satisfy the thint for revenge. However, this intent cannot be fuliiled on 
behalf of the {murdered individual] heirs merely by virtue of the law which 
sanctions the act of putting the murderer to death, rather, the law must be 
actually enforced, a fact which és attested to by prevailing custom. Hence ful 
filling both right [the human and the divine) is preferable to forfeiting either 
of them. Indeed, giving priority to che human right here through bodily 
punishment7* ia no way leads to the forfeinare of God's right, since the pun~ 
ishment to be suffered in the afterlife will remains, whereas saving pnonty 
God's right does lead to the forfeiture of the human right as manifested in the 
infliction of bodily punishment, 7* Hence, this [thar as, the realizanon of both 
the divine and human nigh] is to be preferred. 

‘As for the matter of alleviuting the hardship faced by those who are il or on 
a journey, this does not give the preservation of human life priority over the 
preservation of the root of the retigion (that is, #6 fundamentals) but rather, 
over the preservation of its branches (nibsidiary aspects). And the branches of 


33 
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something are not the same as its root, Besides, it should be noted that the 
hardship involved in performing two ral ahr while one ix on a journey is 
equivalent to the hardship entailed by pesforming four rak’whs under normal 
circumstances; the same is true of the prayer performed by sick penon 
while seated as compared to the prayer he would perform fiom a standing 
position ifhe were in good health, In both of these situations, the intent, or 
‘mags, ecoaite unchanged. As for the exemption from fyting for those who 
are ill or ona journey, this exemption ix only temporary, after which such 
penons will be required to faxt other days 10 make up for the ones they 
rived on account of their travel or ilines. The same consideration serves to 
refute the objections mised above in connection with the fact that someone 
who is praying would be permitted to interrupt his prayer in order to rescue 
someone who was drowning, oF in relation fo leaving the Frnday communal 
prayer for the sake of protecting one's material wealth, As for allowing the 
thin vo remain within the Muslim community with the guarantee that hit 
life and powessions will be protected, this is done in order to acqnaint che 
dhinunt with the beauties of Islamic law and the principles of the Islamic reli~ 
sion in order that, va consequence, i€ will be easier to guide ian aright and 
casure his obedience and cooperation. All of this, snoreaver, serves the tnter= 
ces of the religion alone. Ana just as the intent of preserving, the religion is to 
bo ven priority aver all other essential magivid, the intent of preverving 
‘human life, imofar a i relates to the preservation of religion, w likewne to be 


ven priority over all others? 


5. According to al-'Izz ibn ‘Abd al-Salim, apostasy in either word or deed is 
rendered permisible for someone who is forced into it [by a threat on his or 
her life}, provided that the person concerned has certain faith in his/her 
heart. (As for unbelief in the heat, this could not be forced.) Strnilarly with 
respect to other religious obligations such as prayer, fasting, the payment of 
zakab, engaging in jihad, enjoining the doing of what is right and forbidding 
the doing of what is wrong, these must be abandoned if one is threatened 
with death for engaging in them. He also holds that if'a Muslin invader real 
izes that he is in danger of being killed without thereby inflicting damage on 
those who deny the truth, he should admit defeat-74 kn all of this we find that 
the preservation of human life 1s being given priority over the preservation of 
the religion; moreover, some of the responses by al-Amidi cited above may 


be of relevance here, 
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6. T3j al-Din al-Subki comments on this ise, sxying: 


‘An ewential human interest might be spiritual in nature, or material. When 3 
spiritual interest and 2 material terest come into conilict, some scholars 
hold that the spiritual interest should be given prionty over the material 
interest since the former results in etemal happiness, while the latter rexult 
in a happiness which ts fleeting and evanescent. Other scholar, by contrast, 
alfirm the view that essential interests relating to earthly needs should be 
given precedence over those related to spiritual oF religious needs, since 
human beings’ rights are based on deprivation and affliction, while God 
Almighty’s nights are bused on forbearance and compassion. This, they say, is 
why the human night is to be given precedence over the divine right in situs- 
tons in which ita imposible to accommodate them both. In this view, the 
sin of thett i more grievous than the sin of nor paying zakah. 

As for us, we favor gaving precedence to God's right in accordance with the 
words of the Prophet, “God's religion is most worthy of implemeneation.” 
‘As for putting to death [the apostate}75 and amputating the thief's hand. the 
Law's intention in this connection isto eliminate the harm brought about by 
aposusy [and theft), The Law's purpone is not to kill; however, if serves as 3 
‘means of eliminating the harm (caused byy apostasy}, then the Law affirms i, 
‘When the human right and the divine right are in harmony and there is 0 
conflict between divine and human purposes ~ since the human purpose is 
‘smply to sansfy the thust for revenge ~ we leave the matter up to the perion 
10 whom the bloodwitt to be paid in order for him to revetve hs duc. tn this 
‘way, then, both the human and divine purposes are fulfilled rather than 
precedence being given to the human right over the divine right. And the 
‘ame applics to the view on the amputation ofa thief hand. 


7- Quoting from al-Amidi, al-Badakhshi summarizes the objection to giving 
precedence to the preservation of religion and the response thereto; hence, 
there is no need to repeat what he says here.77 


8, In his commentary on al-Shatibi's al-Muwifagat, Darraz states, “Whon 
preservation of the religion is given precedence over the preservation of 
human life, this is only in order to preserve the root (thar is, the fundamen 
tah) of the religion. However, in relation to its branches (1e., subsidiary 
aspects thereof), we find that the Lawgiver often exempts human beings 
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from religious obligations for the sake of preserving human life a in the case 
of illness. In cases such as this, religious considerations are not given priority 
‘over human life, nor even over material wealth in all situations.”78 In a state~ 
iment of al-Amidt’s quoted above, he likewise makes reference to the root 
and branches of the religion, a distinction which Shaykh Darraz draws upon 
in onder to resolve this difficulty 


9. Similarly, Ali Jumah draws a distinction between the preservation of the 
religion as a religion, and the piety of individuals who follow the religion. 
used on this consideration he ranks individual piety in third place, that is, 
after huxnan lie, which ss preserved through people's actions and via the fic 
ulty of reason on the basis of which we are held accountable before the 
divine law.7? This isa sound point of view which likewise resolves the dithi- 
culty despite the fact that Jun ‘ab docs not clarify where the preservation of 
the fundamentals of the religion are ranked on the scale of prions. 


10, Yahya Muhammad observes that treating religion as one among a num- 
ber of other components of the essential magisid leads to a separation 
between religion and the areas of life represented by the other essentials. He 
rootes that when magdyid scholars speak of religion in this way, they are refer 
ring not to the religion in its entirety, but only to its worship-related 
aypects.%° Consequently, he says, it would be more appropriate to use the 
term ‘worship’ specifically [to refer to this aspect of the religion as distinct 
from the other mapdiid], and to reserve the term ‘religion’ to speak of Islam 
in its broader sense, which includes not only doctrinal knowledge but, in 
addition, comprehensive knowledge of the many and varied spheres of life, 
and among which all of the esential magiyid are inchuded.*" 


tt, Ahmad al-Rifayab** draws a distinction between the level of the 
individual and the level of the Ummah, or wider Muslim community. On 
the level of the individual, higher priority is given to the preservation of 
human life than is given to the preservation of the religion (as in the cases of 
special allowances {such as provisions for allowing those who are on a jour- 
‘ney to shorten their prayers and reffain from fisting} and cases of necessity). 
On the level of the Ummah, by contast, preservation of the religion is given 
priority over preservation of human life (a illustrated by legislation relating 
tw jihad), Here, then, we have a conflict between two interests ~ the overall 
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interest of the Ummah, and the particular interest of individuals. However, 
when weighed in the balance of magdsid al-shari“ah and their various cate- 
gories, it becomes clear that the interest of the Ummah is to be given ponity 
over the interest of individuals. 


12, In the categorization of univensals discussed in Chapter Two of this 
book, and which we treat in the context of the four realms of the individual, 
the family, the Ummah and humanity, the prority assigned to the preserva 
tion of religion and individual piety differs from one realm to another. 
However, it does not head the list of priorities in any of the realms men- 
tioned; rather, it comes in third with respect to the individual, fifth with 
respect to the family, fourth with respect to the Ummah, and fifth (tentari~ 
vely) with respect to wider humanity (otherwise, it would have come én 
first) for reasons which we will clarify in Chapter Two. 


(b) We now come to the groups which gives lower priority to the preserva 
tion of human reason than it does to any or all of the following: material 
Wealth, progeny/family lineage, and honor 


1, Following the text we quoted earlier conceming the matter of giving the 
preservation of rellgon lower priority than other magi, al-Annidi presents 
his view on the priority to be given to the preservation of human reason 

Moreover, given the close connection between his view on the faculty of 
reason and his view on family lineage, we quote below what he has to say 
about both of these matters:*4 


‘And just 28 the intent of preserving the religion i to be given prionty over al 
other ewental magisid, the totent of preserving human life, snsoar as it relates 
to the preservation of religion, is likewise to be given priority over all ochers. 
As for the preservation of family lineage, it should receive lower priority 
because its not intended for it own wake, but rather, for the whe of protect 
ing children lest they be lost and deprived of a caretaker. Hence, the 
preservation of family lineage is sought nor for its own wake, but in onder for 
children to be well cared for and able to enjoy life's blessings to the fullest, 
and in ordec that they might be able to carry our the obligations required of 
them under the Law and to bear the burdens which worship ental 

With regard to the preservation of the faculty of reason, it should be bore 
in mind thar human life is the root, or that which tx most fandamental, 
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whereas the ficuky of reason is a branch, of that which is subontinate oF sec~ 
ondary. Of coune, the preservation of what is fundamental takes priority 
over the preservation of that which is secondary (by which he means to justify 
‘pving prionty to the preservation of human life over the preservation of 
thurman reason), because whatever leach to the low of huenan life as 4 result of 
jging something ehe to be of cater value causes it to be fost absolucely (by 
‘which he appears to mean death, which includes the revultant kos of the fac~ 
tlty of burns reason). As for what leads to the low of the fculty of reason, 
sch as imbibing intoxicants, chis docs not lead to its low abmolutely (pethaps 
he means thar the lows is temporary, lsting only as long as the effect of the 
intoxicant). Hence, preserving the prohibition against whatever would lead 
to ity lows abnohately should receive higher priority (all of which in to justify 
Ving the preservation of human life higher prionty than the prescrvation of 
human reason), 

Ia keeping with the foregoing, the preservation of family lineage should 
receive higher priority than the preservation of human reason (here he draws 
a link between the preservation of human reason and the prevervation of 
‘Gm tineage based on what he stated earlier about the preservation of family 
lineage; however, this & not self-evident, since he stated earlier thatthe pre= 
servation of family lineage 1 not sought for its own sake but, rather, for the 
sake of prorecting children Jest they be lost and in onder for them to enjoy 
‘ea, haxury and life's Blewings tthe fallest, none of which may be consid~ 
‘ered (© be among the ewentials as will be clear). Te {husnan reason) should 
Ukewise be given prioety over the preservation of maternal wealth since, 
unlike material Wealth, reasom serves asthe means by which human beings 
are able to bear she tst given them by their Maker and is the foundation for 
human beings’ ability to carry out the responsibilities which are thew under 
the Law. Moreover, unbke maternal wealth, the ficulty of reason ws required 
on Wwelf for workup without any sotermediary. (This is self-evident, and sup 
ports the validity of giving human reason priority over material wealth). Ics 
for this reason that these categories differ in rerms of the punishments asoci- 
ated with them, just as they differ amengst thernselves. (This sa new, genetal 
argument, the gt of which that the arrangement of the vanous categories 
cor ranks of magipid iy based on the arrangement of their avociated punish- 
‘ments, a view which i» rejected by thn Ashur.*S) And just 2s there exists a 
doparity among these ranks of maybid, so abo ts there a dispusity among their 


complements ** 
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In sum, it may be said that al-Amidi’s justifications for giving human life 
Priority over human reason and human reason priority over material wealth 


are both acceptable. As for his justification for giving fumily lineage priority 


‘over human reason, it is not convincing. We might also note here that he 
tuses the term nasab (family lineage) rather than the term nasl (progeny); in 
fact, had he used the latter term as he does in his arrangement of the ewential 
-magisid, bis argument would have had nothing to support it in the first place. 


2. Afier presenting a summary of al-Amidi's view in favor of giving the 
preservation of religion priority over other essential mayisid, al-Badakhsht 
makes a number of statements, some of which are quotations from al-Amidi 
and others of which are new. Hence, given the overlap between his own 


contributions and those of al-Amidl, we present them in full below: 


‘Among the four [that is, the four emential magiyid which follow religion in 
terms of prioniy}, the interest which is to be given highest priority following 
religion is the preservation of human life, since it is by virtue of this that it is 
powible to perform acts of worship. This i followed by the preservation of 
family lineage, since this serves no further human survival given the fact that it 
‘was provided for in the Law for the sake of protecting children lest they be 
Jost or without a caretaker, Next in order of pronty is human reason, which 
is given priority over maternal wealth because, unlike material wealth, the 
faculty of reason 1s the means by which we acquire knowledge and under- 
standing, it serves as the basis for human beings’ accountability befare the 
divine law, and itis required in ihelf for worship without any intermediary. 
Someone might object, saying: What you have sid here about {the preser- 
vation of family lineage] serving to further human survival is actually a basis 
for giving. family lineage lower, rather than higher, pnonity than human rea~ 
son anal material wealth, since material wealth alwy furthers human survaval 
In reply to this objection we wy: The preservation of family lineage ts dedi- 
cated solely to furthering human survival, unbke material wealth, which alo 
serves other interests which go beyond mere survival, including the provi- 
sion of ewe, hoxury, adomment and the like. According to al-Muhaggq, the 
preservation of human reason should be given prionity given the fact that in 
ite absence, human life will be forfeited as well, while al-Fadil stares chat che 
apparent sense of this angument is invalid, since the opposite is actually enue, 
Therefare, al-‘Allimah holds that the preservation of human reason is 
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subordinate to the preservation «of human fife gaven the fice chat human fife 
is lost, 40 also is the faculty of reason, whereas the opposite affirmation 
namely, that if human reason is lost, hurtan life is loxt ax welll is not crue, 
“Therefore, i» preferable to maintain a profsbition against whatever would 
Jeacl to its abvolute Jos, This is the same meaning conveyed by whar al-Amidi 
states as well. (In any case.) the most char can be said is that with the low of 
human reason, human hie is lost as well insofar as that which preserves 
thurman life from certain evih has ceased to exit. However, there is nothing 
in what hav been said here which would indicate that the preservation of 
faunily lineage should be given paoeity over that of human reason. They have 
said that the preservation of family bneage should receive higher priority 
than either human reason or material wealth, since unlike the latter 6wo, the 
preservation of family lineage is related to human survival. In sum, then, 
teligious/spintual necessity ts given higher priority than earthly /material 
-neceysity of whatever sore i happens to be, and in the onder which we have 
mentioned 57 


‘The passage just quoted may be summarized in the following points: 


+ The justification for giving priority to the preservation of human life 1s 
‘har it is by virme of human life thar the performance of the various forms 
‘of worhip is made possible. (This is unquestionable with respect to its 
conclusion) 

+ ‘The preservation of human reason should be given priority over the 
preservation of matenal wealth for the reasons previously enumerated by 
‘al-Amidt (this is beyond dispute; moreover, it represents a response to al- 
Rael, Ibn Taymiyyah, al-Shatibi and Ibn Farhan, who give material 
wealth priority over human reason). 

* ‘The justification for placing the preservation of family lineage next in line 
after the preservation of human life is that it serves to further human sur~ 
vival (which is the same position affirmed by al-Amidi, and which was 
discussed earhier), 

+ Al-sBadakhshi adds a question pertaining specially to the faculty of rea- 
son and muterial wealth; he then answers the question by addressing the 
part specific to material wealth and disregarding the part specific to 
human reason. Following this he cites statements which he attributes to 
individuals whom he refers to as al-Mubaqqiq, al-Fadil and al-'Allimah, 
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all of which have to do with giving human life priority over human rea~ 
son, the validity of which is uncontested. 

* Lastly, he notes that “there is nothing in what has been said here which 
would indicate that the preservation of family lineage should be given 
priority over that of human reason” (and herein lies the main point). He 
then offers a thorough, frank response having to do with human reavon 
and ‘material wealth in which he states, "They have said that the preserva~ 
tion of family lineage should receive higher prionty than either human 
reson or material wealth, since unlike the latter two, the preservanion of 
family lincage is related to human survival.” (In other words, the reason 
family lineage 1s given priosity over human reason is that the former fur 
thers human survival whereas the latter does not.) 


In sum, then, al-Badakhshi does not discuss the matter of giving family lin- 
age in particular priority over human reason in particular. Rather, he treats 
family lineage as an adjunct to human life and, as a consequence, assigns tt 
higher priority than he docs to human reason. He dacs cite the view accord- 
ing to which, “with the loss of human reason, human life is lost as well 
insofar as that which preserves human life from certain evils has ceased to 
exist.” However, although this view serves as 4 justification for treating 
human reason as an adjunct to human fife and, as a consequence, assigning it 
higher prionty than the preservation of family lineage, he offers no response 
to it. This difficulty, therefore, remains unresolved 


4. As we see it, the assignment of lower prionty to the preservation of human 
reason than to the preservation of progeny, family lineage, honor or even 
material wealth on the part of this sizeable number of usil scholars may be 
attributed to the fact that, as we have had occasion to observe, their view of 
human reason is limited to that of preventing intoxication and goes no fiar- 
ther than this, However, Chapter Two of this study includes a discussion of 
the preservation of human reason in four broad spheres of life with their 
many and varied dimensions, which will serve to clarify the true significance 
‘of human reason and its place among the universal [of Iamic law] 


(c) We now proceed to a discussion of a third group** who give material 
wealth higher priority than funily lineage and honor. None of these scholars 
gives a justification for giving material wealth priority over family lineage 
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and honor; hence, there is no possibility of discussing their arguments in 
favor of this porition. However, al-Amid’s and al-Badakhshi's discussions in 
favor of assigning higher priority to fanuly lineage chan to human reason anid 
‘material wealth contain a response uo the implied argument [for the opposite 
position}. In our view, #€& preferable to consider family lineage, honor and 
oman reason as adjuncts and supports to the preservation of human life, 
thereby giving them priority over material wealth. Afier all, material wealth 
isa mere servant to human beings and external to their nature, whereas the 
preservation of frnily lineage, honor (and the faculty of reason) are intrinsic 
to the makeup of human beings, whom God has honored and favored above 
all other creatures, and to whom He has made the rest of the ereation 
subservient, 


(d) Lastly, o the aforementioned difficulties we add two additional difficul- 
ties which have to do with assigning the preservation of human life lower 
ppnonty than the preservanon of honor and material wealth, 


1. The difficulty thar arises as a result of assigning human life lower priority 
than honor is based on the Prophetic hadith which states, “Anyone who is 
killed for the sake of his family isa martyr."*# If we understand ths hadith to 
be referring to a defense of one’s family’s lives, then it presents rio problem. If 
however, we understand it to include the defense of one’s family’s honor, we 
will thereby have placed the preservation of honor over the preservation of 
human life by encouraging people to sacrifice theit lives in defense of honor. 

Imam alJuwayn! supports this point of view when he states, Many an act 
cousidered reprehensible by the Law cannot be justified even by necessity, 
Rather, the Law requires that one be willing to perish rather than to engage 
in such acts, such as murder and adultery, if one is being forced into them 
under threat of death." 

Al-Ghazali expreses a similar view in the words, “Adultery is not ren= 
dered permissible thereby (that i, by virtue of outward compulsion or 
threat), since one should guard against i€ just as one must guard against 
[engaging in] the act of compubion itselé"#" 

Similarly, altzz ibn ‘Abd al-Salim states, “Neither adultery nor homo- 
sexuulity is rendered permissible by virtue of compulsion or threat.” 

AL-Shatibi, however, continues to adhere to the principle of giving prece- 
dence to the preservation of buman life, saying, “...then human life, in 
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comparison with which the preservation of progeny, human reason and 
material wealth are all to be treated as of secondary importance. In conse- 
quence of this, one group of scholars hold that if somcone were compelled to 
commit adultery under threat of death, it would be permissible for him to do 
30 in order to protect himself. And in the case of a woman in die straits who 
fears death and finds that no one will be willing to feed her unless she sacri- 
fices her chastity, itis permissible for her to-do so." 

This issue is thus a controversial one, and by adopting the view of al- 
Juwaynt, al-Ghazali, and al-'Izz ibn ‘Abd al-Salim, one forfeits the tradi- 
tional arrangement in which human life is given precedence over honor, 


2. As for the difficulty related to assigning human life lower priority than 
material wealth, it is likewise based on a Prophetic hadith which states, 
“Anyone who is killed for the sake of his material wealth is a martyr," 
since in this case, the preservation of material wealth is given precedence 
over the preservation of human life by encouraging people to werifice their 
lives in defense of their posessions. Here abo, then, we have a departure 
from the traditional order between human life and honor. 


3. According to al-Ghazill, one of the principles of the Isamic religion is 
embodied in the words, “and who, whenever tyranny afflicts them, defend 
themselves” (42:39). Hence, in adherence to my religion, [will ypurn tyran- 
ny even if T should die (in the cases of defending honor and material wealth) 
However, this is not to be considered giving precedence to material wealth 
and honor over human life but, rather, a means of defending the religion 
against all else 95 


§ Third; Some modern thinkers have added the following foundational 
perspectives on this theme 


(a) That magiisid alshariah are closely interrelated in the sense that the exis- 
tence of some of them depends on the existence of others.9* In keeping with 
this affirmation it may be said that “if religion ceased to exist, the hoped-for 
reward [for righteous deeds} would cease to follow as a result. Ifthere were 
no human beings held accountable before the Law, there would be no one 
capable of experiencing true piety. If there were no faculty of reason, picty 
would cease to have any meaning: if there were no progeny, there would be 
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and honor; hence, there is no possibility of discussing their arguments in 
favor of this position. However, al-Amid’s and al-Badakhshi’s discussions in 
favor of auigning higher priority to family Kineage than to human reason and 
material wealth contain a response to the implied angument [for the opposite 
position). In our view, #€ is preferable to consider family lineage, honor and 
human reason as adjuncts and supports to the preservation of human life, 
thereby giving them priority over material wealth. After all, material wealth 
ica mere servant to human beings and external to their nature, whereas the 
preservation of Ginily lineage, honor (and the faculty of reason) are intrinsic 
to the makeup of human beings, whom God has honored and favored above 
all other creatures, and to whom He has made the rest of the ereation 
subservient. 


(d) Lasly, to the aforementioned difficulties we add ¢wo additional difficul- 
ties which have to do with assigning the preservation of human life lower 
pnonity than the preservation of honor and material wealth, 


1. The difficulty thar arises as a result of assigning human life lower paiority 
than honor is based on the Prophetic hadith which states, “Anyone who is 
killed for the sake of his family is a martyr."*? If we understand this hadith to 
be referring to a deferse of one’s family’s lives, then it presents no problem, If 
however, we understand itt include the defense of one's family's honor, we 
will thereby have placed the preservation of honor over the preservation of 
human lif by encouraging people to sacrifice their lives in defense of honor. 

Imam al-Juveaynt supports this point of view when he states, "Many an act 
considered reprehemible by the Law cannot be justified even by necessity. 
Rather, the Law requires that ane be willing to perish rather than to engage 
in such acts, such ax murder and adultery, if one ts being forced into them 
under threat of death." 


Al-Ghazall expresses a similar view in the words, “Adultery is not ren 
dered permisible thereby (that is, by virwe of outward compulsion ot 
threat), since ene should guard against it just as one must guard against 
fenjaygng in] the act of compubion itseli,"#" 

Similarly, al-Izz ibn “Abd al-Salim states, "Neither adultery nor home- 
sexuality ts rendered permisible by virwe of 


mpubsion or threat."9* 
Al-Shitibi, however, continies to adhere to the principle of giving prece~ 
dence to the preservation of human life, saying, “...then human life, in 
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comparison with which the preservation of progeny, human reason and 
material wealth are all to be treated as of secondary importance. In conse 
quence of this, one group of scholars hold that if someone were compelled to 
commit adultery under threat of death, it would be permissible for him to do 
s0 in order to protect himself: And in the case of a woman in dite straits who 
fears death and finds that no one will be willing to feed her unless she sacri- 
fices her chastity. itis permissible for her to do s0."93 

This issue is thus a controversial one, and by adopting the view of al- 
Juwaynt, al-Ghazali, and al-'Tzz ibn ‘Abd al-Salim, one forfeits the tradi- 
tional arrangement in which human life is ven precedence over honor, 


2. As for the difficulty related to asigning human life lower priority than 
material wealth, it likewise based on a Prophetic hadith which st 
“Anyone who is killed for the sake of his material wealth is a martyr," 
since in this case, the preservation of material wealth is given precedence 
over the preservation of human life by encouraging people to sacrifice their 
lives in defense of theit posessions. Here also, then, we have a departure 
from the traditional order between human life and honor 


3. According to al-Ghazall, one of the peinciples of the Islamic religion is 
embodied in the words, “and who, whenever tyranny afflicts them, defend 
themselves" (42:39). Hence, in adherence to my religion, I will spurn tyran- 
ny even if should die (i the eases of defending honor and matenal wealth) 
However, this is not to be considered giving precedence to material wealth 
and honor over human life but, rather, a means of defending the religion 
against all ese. 95 


§ Third: Some modern thinkers have added the following foundanonal 
perspectives on this theme, 


(a) ‘That magisid al-sharah are closely interrelated in the sense that the exis- 
tence of some of them depends on the existence of others.% In keeping with 
this affirmation it may be said that “if religion ceased ¢o exist, the hoped-for 
reward [for righteous deeds} would cease to follow as a rest. Ifthere were 
no human beings held accountable before the Law, there would be no one 
capable of expeneneing true piety. If there were no faculty of reason, piety 
would cease to have any meaning: if there were no progeny, there would be 
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no survival for the most part; and if there were no material wealth, there 
would remain no possibility of life."97 In other words, che magdsid overlap 
and mutually fluence one another. Consequently, the preservation of any 
cone of then will retlect automancally on the preservation of the others, just 
as the violation of any one of them will have an effect on the others. They are 
like links in a single chain, or like interlocking hands. 

‘This notion, expresed long ago by al-Shitibl and picked up on by certain 
moder scholars, has now been taken a step further. For example, Fu'sad Abu 
Hatab declares with respect to the arrangement of priorities: 


We have before us three different methodk of clasuicanon: We can deal with 
all ofthese prnontics as epatate blocs arranged alongside ane another. Accor 
ding ro this conceproaization, each of the pronines is independent of the 
others; hence, we can begin however and wherever we choose. However, 
this na tyatem which I do not believe to be an harmony with the lope that 
underlies the fundamental arrangement of the magi. 

‘As was indicated by our mentor and imam, Shaykh al-Ghazall, we can view 
thems in light of the idea thar there are essentials which ate tncluded within 
sull other ewental. These ewentiah can be conceptualized as concent cit= 
«lox: vast, spacious circles inude of which are circles of ever decreasing size, 
with the circle of religion being the Largest and most inclusve of all. 

There is aho, of course, the hierarchical conceptualization of the magiyid 
which begins with 2 broad, basic foundation. Once this foundation has been 
‘eablished, we ascend to the next step, then the next step, and s0 or anil we 
teach the top of the ladder. 9% 


In a serninar held recently at Azhar University!®? to discus the draft of this 
study, Ahmad al-Mahdi Abd al-Halim expressed the view that we do nat 
hoe to arrange the magi in the same manner proposed by eatlier scholars 
but that, instead, we would do well to adope the image of concentric citcles, 
which is likewise the choice preferred by Fuad Hatab himself 


(b) The question of how the magdyid are to be arranged applies not only to 
what are termed the universal magdsid (al-magdsid al-kulliyyah) but, in addi 
tion, to what are referred to as the “higher” mayavid (alsmagasid al-aliyal) 


1. Muhanad Uniarah states 
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In dealing with the question of priorices [among the magisid), we atc given 4 
model by Ibn Taymiyyah, who lived in a Mamluk society replete with injus= 
tice and problems. In fact, the situation led to bn Taymiyyah's death am a 
Mamluk prison after he had been penecuted in that society, However, when 
we read what Ibn Taymiyyah wrote about the rule of the Mamluks, who 
‘were malefactors and despots, we find him extolling this Mamluk power and 
saying, “If this band shoald perish, Islam will be lost and so will the 
Ummah” The reason for thi is that during Ibn Taymiyyah’s era, the highest 
priority was that of preserving the Unamah’s existence. The Unmah'’s very 
survival in the fice of the Tatars and the Crusaders was » priority in and of 
inl. Consequently, it was powsible for concerns such ax freedom, participa- 
tion, comultation and yorial untice to be relegated to places of lower poority, 
ovenhadowed as they were by the concer t ensure the Ummah's ongoinye 
existence, This postion, which was fleshed out by Hbn Taymiyyah so angen 
Jously in the context of that history, ix something which we ourselves can 
identify with today in the age of invasion, an age in which the Islamic 
‘Ummah is being invaded, whether by means of Christian proselytizing, 
economic indenture, mary subjugation, cultural infiltration, intellectual 
encroachment, or all of the above. What I with to say here ts that the issue of 
sovereiguty and the implementanion of an autonomous project for the 
Ummah is atop priority the importance af which must be recoynized mm the 
programs of thinkers, movernents, the Ummah as 3 whole, and in the con- 
text of the Islamic cal, since we are confronted today by a danger which 
threatens the Ummuah’s very extstence."©! 


35 


2. According to Yahya Muhammad, the higher magdyil ~ or what he terms 
the ultimate magdsid (al-mapasid al-ghaiyyali) — umpact one another in a func~ 
tional relationship by virtue of which human movement becomes integrated 
and unrestricted given the fact thar it strives for the absolute o perfection." 


§Fourth; The conclusions which emerge from the foregoing discusion 


may be summarized as follows: 


1. The proper arrangement of the five univensls (or what are sometimes 
termed the five ewential magibid) is a matter of disagreement among scholars 
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2. The majority of scholars provide no justification for the arrangement 
which they choose. 


3. Among the justifications cited for giving this or that fundamental higher 
or lower prionty. 38 well as the objections raised against giving this or that 
fundamental higher or lower pnonty, we Bind that some are more acceptable 
than others. Indeed, the confbeting anguments can sometimes be confusing 


4. It must be acknowledged that the arrangement posed by al-Ghazall 
remains, to this day, the basis of every amendment or objection, 


5. This arrangement derives its importance from the fact that in the event of 
2 conflict berween two univers or magisid, one of the two will be given 
precedence, while the other will be sacrificed. If, then, the arrangement is 
not the subject of univerual agrcement, each scholar of junsprudence will 
apply the arrangement which he deems superior, the natural result being 
conthcting rulings bused on the various independent interpretations of the 
jurists concemed. This type of conflict is illustrated clearly in the differing 
points of view represented by al-Shitibi on one hand and, on the other hand, 
by al-Juwaynl, al-Ghazall and al-‘Izz conceming the ruling on someone 
‘who commits adultery under compulsion or threat 


6. There isa certain degree of common ground, ae at least, a type of evi- 
dence which ought to be agreed upon, namely, cases in which there is an 
explicit text from the Qur'an or the Sunnah which clarifies the ruling 
required in the event of a conflict between two universals or magisid, sich as 
the texts which addrew the subject of jihad and which give the preservation 
of the religion precedence aver the preservation of buman life. If some 
researcher were to undertake an inductive reading of such texts in prepara 
tion for their classification and analysis, this could help lead to an 
arrangement which is convincing to all 


7- AL-Shitibi’s expressed desire to amive at a set of definitive principles of 
Islamic law can only be fulfilled by resolving the disagreement over the 
proper arangement of the Idamic universals, oF magayid 


8. The notion of a circular conceptualization of the magiyid 3s a substitute for 
the traditional arrangement is worthy of further investigation, 
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9. The question of how to arrange the magisid is not limited to the universal 
‘magizid alone, but includes the *higher’ mayaid (al-magasid al-aliyah) as well. 


10. Together with al-Raysani, we call upon scholars to engage in further 
detailed studies of the categories of mayiyid and of clear criteria for distin- 
guishing among them."3 


[THEME 3) 


Establishing the Order of the Means (Wasi’il) 
Associated With Each of the Magisid 


[Subtheme 1}: ‘The Detement Force of Innate Understanding, 
Religion and External Authority 


In the context of discussing the authority of the Law, Ibn Ashur! notes thar 
in onder to establish this authority, the Law makes use of varying types of 
deterrent force, specifically, those embodied in human beings’ innate under- 
standing, religion and external authority, 

In thus establishing its authority, the Law relies fine of all on human beings’ 
innate perception of the benefits which we naturally crave and on cautionar- 
ies against those sources of harm from which we have a natural aversion, such 
4s the benefits manifested in secking out food and clothing and protecting 
‘one's progeny. At the same time, there are few references in Islamic law to 
the safekeeping of one’s children except in cases where a particular form of 
neglect has been prevalent such as the practice of burying female infants alive 

Most Islamic legal precepts depend for their fulfillment on relygous moti 
vation, namely, the motivation generated by sound faith which gives rise to 
the ewin emotions of hope and fear. When religious compunctions grow 
weak during this or that certain histonical period, among a particular people, 
or in circumstances in which there is reason to beheve that the impulse to 
violate the Law is more compelling for people than the force of rehgious sen— 
timents, recourse is had to the deterrent force of external authority, As 
“Uthman ibn ‘Affin once declared, “God curbs through external authority 
what He does not curb through the Que'an.” Al-Shitibl presents a detailed 
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discussion of this notion as it relates to innate understanding. particularly 
those things in relation to which consideration is given to human desires and 
inclinations, and enumerates the consequences which follow from it. 


[Subtheme 2]: The Categories of Essentials (Daniiyyat), Exigensies (Haji) 
and Enhancements (Tabstniyyit) Have to Do With Means (Wind'il), Not 
Intent (Magiisid) 


Usil scholars hold that che prinnary magisid are the essentials (al-daniryy lt), 
while exigencies (a-haflydl) and enhancements (2h-tahstniyyif) are included 
among secondary, of subsidiary maplyid.*°5 In addition, they hold that just 
cach of the essential maid i divided into the categories of primary (asl), 
secondary (taht) and asoctated complements (mukimmili) $0 also are exi- 
grncicy and enhancements divisible inte these three sub-categories."°* How- 
ever, this overlapping type of division Jeadh to complication and ambiguity 


SFint: We propene thar 


1, The magivid are not litnited to the category of essentials; rather, they 
include the categories of exigencies and enhancements in a single unit 
Within this scheme, the category of enentials represents the minimum level 
of the magdyid concemed, However, Ilamic law does not stop af seeking to 
censure this minimutn level; rather, if goes beyond this to seek io completion 
to every posible extent 


2. Given the foregoing, it may be concluded that the categories of ewextials, 
exigencies and enhancements are not related to the mapid itself but, eather, 
to the means which lead to its fulfillment. And to the extent that a given 
‘nagyid i flfilled by virtue of the means available, itis classified accordingly 
atnong the esentiah, the exigencies or the enhancements. 


‘The following two examples should help to illustrate what we are saying: 


1. Food is one of the means by virtue of which the magsid of preserving 
Truman life is fulfilled, Obtaining an amount of food which is sufficient to 
keep one alive, however unpalatable or unrefined it happens to be, and 
without which one would perish, belongs to the category of ewentiaks. 
Obtaming food in a form which allows for a variety of dashes and balanced 
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meals prepared in an appetizing way belongs to the category of exigencies. 
The category of enhancements is represented by the way in which the food 
is served, the observance of ble enquette, ete. And 3s for what woes beyond 
this by way of extravagance and surfeit, st ts forbidden. 


2. Access to a place to live is alto one of the means by which the mapid of 
preserving human hfe is fulfilled. Access to minimal shelter, be it in the form 
of a cave, a but or a tent, belongs to the category of essentials. The level of 
exigencies includes the availability of a house with doors and windows that 
one can lock securely and which is equipped with water and clectnicity, AS 
for the level of enhancements, it is attained by having the wherewithal to 
decorate one’s house. to have ait-condisoning. a garden, et 


In both examples cited above, we find that the overall requirement of food 
or 2 dwelling represents the legal intent, or mageid, and that the levels known 
in IMamic legal parince as ewentul, emgencies and enhancements ate deter- 
mined by the means through which the magyid is being fulfilled, not by the 
magyid itself. 


§Second: This same meaning is conveyed in the following words by al=Tzz 
ibn ‘Abd al-Salim, although his manner of expressing it is somewhat 
misleading: 


The essentials include such things = food, drink, clothing. spouses, vehicles 
for transporting foot, ated the like, The minimal level of vw entities con ~ 
sidered 10 belong to the sategory of event As. for the same categories of things, 
but provided in abundant quantities or of the highest quality, such as usty 
foods, fine clothing. spacious room, large mansions, costly vehicles, atrac~ 
‘ive spouse... they belong to the caregory of extras (that i enbancement), 
whereas anything which falh between these two extremes belongs to the cat 
‘gory of exigencies "°7 


‘The two instances of the word “essentials” placed in italics in the quote 
above are misleading. The author might have wed the phrase “the means by 
which human life ts preserved, such as food... which fulfills this magyid, and 
that which meets human needs at the most minimal level, belong to the cate- 
gory of essentials.” 
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§ Third: As for al-Shavibi, what he has to say on this topic is even more 
misleading, since he aserts the view that the categories of exigencies and 
enhancements are included within the category of essentials which they, in 
effect, serve simply to complete and perfect. Similarly, he holds that any 
disturbance in the realms of exigencies or enhancements will result in hard 
ship and distress in the realm of the esentiaks as well.*°¥ In this connec 
tion, see “Fourth” on p, 24 [of al-Muuifagit], where he describes the con 
ditions and pillars of ritual prayer as serving and reinforcing prayer despite 
the fact that they are, at the same time, part of prayer and noe distinct from 
it. AL-Shatibi refers to the essentials, exigencien and enhancements as a sin 
tee unit: at the same time, however, he continues referring to this unit with 
the term ‘essentials’, If he had spoken of this unit as the overarching magsid 
(intent) oF maslahah?©¥ (interest or source of benefit), it would not have led 
ambiguity. Al-Shatibt states, 


to 


Based on this arrangement, esentials fonction along with exigencies and 
enhancements, After all, easement (ius) and the elimination of hardship 
require, by implication, something in which there might be constnction and 
hardslup, and this, undoubtedly, represents the level of essential, while the 
evel of enhancements (tabsiniyylt) s comprised of complements (mukwn: 
‘mila and auxiharies (mutamnmimdd. Now, in onder for there to be coraple- 
‘ments and auxiliaries, there must be sornething which requires complemen~ 
ation. After all, the procewes of enhancement (tabutn), 
completion, oF perfection (takmil) and broadening or casing (lawx() require 


fation or aug 


some kind of object which, in the absence of these processes, would be con 
sidered lacking in some respect, imperfect and in need of expansion and 
mitigation; indeed, they would be seen ay otyectionable, inadequate, cone 


stricted and une 


ortable, Hence, thee processes must be traced back to 
something ele which is needed and sought after. The proces of enhance= 
ment and muitiganon must follow upon the quew for that which is enhanced 
and mitigated. ‘This is what we meant by our eather statement regarding the 
need for there wo be both an ideal thar is sought after, and a process by which 
itis sought after, 1°? 


§Fourth: tn his treatment of the various levels of preservation of human 
life, al~Alim*"” adopts an approach which is consistent with the view that 
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‘we ourselves are proposing. Although he does not spell out clearly his con- 
ceptualization of the problem, he outlines three situations im which the 
preservation of human life may be observed: The first is the most com- 
monly occurring situation, in which the individual enjoys a degree of com- 
fort, ease and luxury; this is a case in which general legislation is applied. 
The second is a situation in which the individual is in a state of distress, 
hardship and difficuley, but has not reached the point of dire need or the 
essentials; rather, he is stil at the level of exigencies, Ina situation such as 
this, God alleviates the person’s hardship by means of certain allowances, 
and it is possible for him to enter the realm of judiciously ambiguous action 
(@2%irah al-shubhit).¥ As for the third situation, it is one in which the 
individual experiences such dire need that it becomes necessary, oF at least 
permissible, for him tw engage in certain actions which would otherwise 
be forbidden, of to reffain from or postpone certain actions which would 
otherwise be obligatory in order to protect himself from what he has good 
reason to believe would cause him harm. All such allowances, however, are 
permitted within the limits of the Law and its basic principles. 


SFiffth: As we have seen, the means by which the magisid are fulfilled are 
categorized as being either ewenbals, exigencies of enhancements. How- 
ever, within each of these categonies there are differing degrees of urgency 
‘or importance. It is with this fact in mind that al-Shagibt states, “If you 
‘examine the level of preservation of human hfe, it will become apparent 
that not all actions relating thereto are of the same degree of seriousness. 
After all, amputation of a part of the body is not the same as the cutting of 
the throat, nor is a scratch the same as amputation of 3 part of the 
body..."19 


[Subtheme 3]> Should ‘There be Three Levels, or Fire? 
§ First: There are five levels [of magisid] 


1. Of these five levels, three are legitimate, namely, that which is essential 
(aledaniei), that which 1 necessary, of an exigency (al-haji), and that which 
serves to enhance (al-tahsini), This, of course, assumes the existence of two 
other levels which are not legitimate, namely, that which falls short of the 
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essential (ma din alsdaniii), and that which goes beyond mere enhancement 
(md swara al-tahstid) 


2. As for the three legitimate levels of magdyid, al-Sharibit™4 demonstrates 
mastery and creativity not only in establishing their existence, but in provid~ 
ing proof of their definitive nature by means of an inductive reading of the 
Law and a careful examination of all textual evidence contained therein, 
both that which is of universal application and that which applies to particu 
ur cases, Al-Shitibl's method of undertaking such an inductive reading 
involves reliance on what is termed al-tawdnr alma’ nawi!S rather on 
human reason [alone], smi, that is, the consensus of the Mushim com- 
rounity, or texts whose chain of transmission does not fulfill the require~ 
ments of tawiltur, 


3. | have no comment to make cither on the three-fold division of the 
maid, or on the evidence for this division. However, what I would like to 
add is that there is a need to engage in further study of both: (a) situations 
which fall short of the level of essentials, and (b) situations which involve 
exces that goes beyond the level of enhancements. Those two types of situa~ 
tion need to be recognized in order to make it ponsible to formulate the legal 
rulings which they call for. In fet, they should be given prionity in view of 
the need to eliminate them as illegitimate or unsatisfactory situations, 


During the discussion of the draft of this study in the context of a recent 
seminar at Al-Azhar University, Ali Jumah (Grand Mufti of Egypt) drew my 
attention to a statement made by al-SuyOtl which may be understood to 
imply such a five-fold division of the mapiyid, This statement, after the cor- 
rection of a typographical error, reads as follows: 


1: Someone has said! that there are five levels: utter necessity 
. need or exigency (hajah), benefit (manfa’ah), adornment or emibel- 
inal) and surfeit (ful, 


+ Utter necessity (daninal) refers to a situation in which, unless one partakes 
of what would otherwise be forbidden, one will perah or be on the verge 
of perishing. This situation, then, renders it permissible to partake of 
what would otherwise be forbidden. (This corresponds to that which falls 
short of the esential, or mi din aldanit in my proposed division.) 
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+ Need of exigency (hijitl) refers to the situation of someone who is hun- 
‘gry and who, if he did not find anything to eat, would not perish but 
would suffer hardship. This situation docs not render it permissible to 
partake of what would otherwise be forbidden; however, at does render it 
permissible to break one’s fast [during Ramadan]. (This corresponds to 
the level of ewentials {al-dani] in the three-fold division.) 

+ Benefit (al-manfa' ah) refers to a situation in which one has a craving for 
‘wheat bread, mutton, and rich foods. (This corresponds to the level of 
‘exigencies in the three-fold division) 

‘© Adomment or embellishment (al-2inah) would be illustrated by someone 
who has a craving for sweets, sugar, of garments of linen or silk (which 
corresponds to the level of enhancements, or embellishments (al- 
tahsiniyyat) in the three-fold division). 

= Surfeit (al-fudil) refers to partaking of forbidden foods!!7 and other dubi- 
‘ous indulgences (which corresponds to ‘that which goes beyond 
‘enhancements,’ md ward” al-tabsini, an my proposed division).""8 


§Second; Let us cite a number of examples from modern life: 


1. In relation to nutrition and, hence, the preservation of human life, there 
are millions who die annually as a result of famines and malnutrition and 
who, therefore, fall short of what is ewential. In the realm of housing, there 
are millions of displaced, homeless persons for whom not enough tents are 
available and who, as a consequence, are exposed to the bitter cold in winter 
{and scorching heat in the summer]. At the opposite extreme, namely, what 
goes beyond that which merely enhances the quality of life. there are mil 
lions who live lives of extravagance, wastefulness and surfeit, whether on the 


level of food, clothing or housing. 


2. In relation to the preservation of religion, most people lack even the 
essentials in that they either have no religion whasoever, or have a kind of 
theoretical faith but engage in no kind of worship or devotion. Ac the other 
end of the spectrum we sce people who, going beyond what could be con- 
sidered enhancemens, take theit religion to extremes, espousing rigid points 
of view and cutting themselves off from [secular] life in the belief that this i 
what is required of them in onder to draw near to God. 
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3- In the realm of preservation of progeny, there are people whose most es 
ental needs are unmet dle to circumstances which prevent them from mar- 
rying at all, or who only marry at a late age. Such individuals may seek to 
compensate for their inability to mary by engaging in illicit sexual practices, 
or they may simply remain captive to repression and a sense of deprivation. 
At the same tine, there are others who are so preoccupied with sex that they 
fail to give proper attention to anything ele in life, going to excess in illicit 
relationships, or even in licit ones, which is inconsistent with the balance for 
which God instituted marnage of to which human beings are naturally dis~ 
poved. In fice, there are some who go s0 fir as two take a new wife every week 
in their quest for a kind of sensual pleasure whose flames are extinguished 
swith time and lose their meaning. 
And wo om in all other areas of ite 


§ Third: Al- lez ibn Abd al-Salim'*¥ cites a number of examples which he 
Prefices by saying 


Moderation 1 « station between two other stations, a degree between two 
‘other degrees. There are thus three stations o degrees: (1) neghgence in pur= 
swing what s of benefit, (2) excess in this pursuit, and (3) moderation. God 
Almighty has said, “And neither allow thy hand 10 remaitr shackled 00 thy 
neck, nor stretch it forth to the wemont limit fof thy capacity}, lest thow find 
thyself blamed [by thy dependent}, or even deveitute” (17:29). [He hikewive 
Praises those] "...who, whenever they spend on others, ate neither wasteful 
‘nor niggandly but {remernber that} there is always a just mean between thone 
[two extremes}” (25:67). He also declares, "© you who have attained to 
faith! Do not deprive yourselves of the good things of life which God has 
made lawful to you, bat do not transgrew the bounds of what is right: verily, 
God does not hove those whe transgrew the bounds of what in might” (5:87) 
and, “eat and drink freely, but do not waste: verily, He does not love the 
weasel (7:51).” 


He abo cites nunierous other verses from the Qur'an, as well as prophetic 
hadiths and scores of examples orn a variety of areas 
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As for al-Shatibi, he writes that: 


Jn its imposition of obligations in accontance wath its precepts, IMamic law 
proceeds along the path of moderation and consummate fairnew It is a path 
which appropriates both extremes without inclining toward exter of them, 
and which remains within the limits of human capacity, thereby causing us 
neither hardship nor harm, Indeed, the obligations entailed by the Law af 
Iblam are founded upon an equilibriurn which requites that every one of us 
progress toward perfect moderation. Hence, ifa given precept comes into 
being in order to correct human beings’ tendency to diverge from the right, 
path [in this or that area of hfe, or becaune there i good reason to believe that 
we might diverge from the middle way toward thi or that extreme, i these= 
by serves to restore uss to the path of moderation and full mtegrity. However, 
it performs this function by moving us toward the opposite extreme in onder 
for the desired balance to be rextored, just a a compassionate physician makes 
4 patient do what isin the patent's best interest as dictated by his condition, 
hhis habits, and the severity of his illness and infirmary 40 that when he regains 
his health, he will be prepared to manage his affairs irr moderation, and in the 
way best suited to hirm im all situations "4° 


He continues elsewhere, saying: 


Ifyou look at a universal of the Law and give it careful thouight, you will ind 
that it serves to foster moderation. Hence, if you observe a tendency fin the 
Law} toward one or another extreme, this » because # is countering some 
sctual or anticipated tendency toward the opposite extreme. The extreme of 
austenty — ancl, tr general, atsythinys that would fall within the realm of warn~ 
ing, intimidation and rebuke ~ is intended to confront those who incline 
towanls laxness and decadence in the religion, Convenely, the extreme of 
Jenience or alleviation ~ and, generally, anything which falls under the rubic 
of encouragement, enticement and allowances ~ i intended to respond to 
those who incline towards severity and inflexibility, In all other situations, 
however, you will find it to be palpably moderate, This is the foundation to 
‘which the Law always returns and the stronghold in which it takes refige 
Consequently, iF you find pasages in the wntings of recognized religious 
scholurs which indicate a move away from moderation, you ean be certain 
that this is a response on their part to an acrual or anticipated tendency 


45 


46 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


toward an opposite extreme, It is with this principle in mind that we should 
view mattets such as abstinence (wun), renunciation (zwhd), and the like, 28 
well as their opposites 

Moderation may be recognized through the Law; it may likewise be recog- 
nized through the benefits (which resul from this or that course of action), 
the testimony borne by the majority of the wise and dacerming, and [shrough 
observation of what result from the extremes of] wastefulnes and mgganil- 
nes in the realm of monetary expendinure."*# 


§ Fourth: The importance of highlighting the notions of neghgence and 
excess is based on a number of considerations: 


1. They are both transgresions of the bounds set by God, as a result of which 
concem needs to be demonstrated to elimiate them altogether. And this, in 
tum, requires that we define them and clarify dhe rulings on them and the 
proper mantier of dealing with them. 


2, Delineation of the real of md diy al-danirt (that which fills short of the 
essential) requires that we define the boundary between this realm and the 
realm of the esential (that is, the minimum of what is to be considered ewen~ 
tial): similarly, delineating the realm of what goes beyond that which 
enhances (mi ward’ al-talaini) requires that we define the boundary between 
this and the realm of enhancements, 


3. The wealth, energy and time which are squandered in extravagant living, 
would be sufficient to pat an end to abject need, atter which efforts could be 
expended to meet essential needs, followed by efforts to provide satisfiction 
on the levels of exigencies and enhancements fo the extent powible 


4: There is a need to clunfy the role of the sate in observing the dual limits ef 
negligence and excess, and this in two respects: (1) with respect to the use of 
4 combined cartot-and-stick approach toward those who transgress these 
limits, and (2) with respect to the state’s responsibility to provide for people's 
sential needs 


5. Those who have renounced the world for spiritual/reigious reasons con~ 
tent themselves with the bare esentials, while some of them may content 
themselves with even less than this in the belief that this is an expression of 
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perfect devotion.** Consequently, it is important to define the limits of 
legitimate renunciation in order to distinguish it from niggardliness, negli- 
gence and the violation of one’s own rights (in keeping with the truth, 
“Your body has rights over you"). 


{Subtheme 4]: The Criterion on the Basis of Which a Given Ruling or Means 
is fo be Placed in the Category of Essentials, Exigencies or Enhancrments'*3 


1s this criterion the type of legal ruling with which the interest, or maslahal is 
associated? Ifso, this means that if the legal ruling concerned i an emphatic 
command or prohibition, that ts, one which points to an action which is 
cither obligatory (wijib) or forbidden (muharram), then the interest with 
which it is associated is to be clasified among the essentials, and that if tis a 
non-emphatic command or prohibition, that is, one which points to an 
action which is either recommended (mandab) or undesirable (maki), iis 
to be classified among the exigencies, and that if it is an action which is sim= 
ply permitted (muhih), i is to be clasified among the enhancements. In this 
cease, Wwe Will have adopted 3 formalise entenon. 

(Oris the enterion an objective one, based on the degree of benefit or harn 
associated with the legal ruling concemed? Ifso, then if the legal ruling is 
associated with a significant benefit or harm, itis clanified among the ewen- 
tials; if itis asociated with only minor benefit or harm, itis classified among 
the enhancements, and if falls somewhere in between these two, its classi 
fied among the exigencies. 

Or should the cnterion represent 4 combination of these two measures? 


§ First: Let us see how eatly scholars of ugilal-figh* dealt with this question 


1. Alv'lzz ibn “Abd al-Sakim states: 


Sources of benefit and harm associated with this life and the life ro come are 
characterized by varying degrees of importance, Hence, there are some that 
ace of highest pony, others that are of lowext priory, and will others which 
fall somewhere in the middle. Morcover, sources of benefit are of three ty> 
pes i) benefits amociated with permissible actions, i) benefits asociared wath 
recommended actions, and ii) benefits asociated with obligatory actions. As 
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for sources of harms, they ate divaded into two typex i) those awoctated with 
‘undesirable actions, and i) those awociated with forbidden actions. "24 


In the pasage below he combines the two types of criteria: 


In enence, the Law's injumetion to perform the moxt significant acts of obe- 
ddience i framed in the sume way as its injunction to carry out the most 
insynifiant or lowly of chem. Similarly, is command that we refrain from 
the most serous acts of disobedience is framed in the same way as its com 
‘mand that we reffain from the lew seriow of them. There in no difference 
‘between one command and another [in term of outward formulanon). 

Rather, the difference among commands and prohibicions les in the dis- 
Jparity among the benefits they are meant to bring and the sources of harm 
they are meant to avert. For this reason, acts of obedtionce have been divided 
‘nto “noble” (ali) and “more noble” (abuflal) based on the division of their 
‘benefits into ‘perfect’ (abhi) and "more perfect’ (al-akmal). Sunilaly, acts 
of disobedience have been divided into “major” (alskabi) and “more major” 
{(ahaktw) in keeping with the division of the harm they bring into “serious” 
(al-radhil) andl ‘more seriou’ (ahandhal) **5 


In this passage al'fzz ibn “Abd al-Salim reject the formalist criterion and 
adopt the objective criterion instead, since the wording or formulation of a 
command of a probibition reveal no difference between one and another. 

In another passage on the various ranks of human interests, al Ize divides 
them into two types, saying 


‘The fire type consis of interes whieh God has made obligatory out of 
compassion for Mis servants. These interevts are characterined by differing 
grees of imponance, being divided into ‘noble’ and “nore noble’ as well ay 
degrees between thew ewo. The most noble of dhe human iiterests are thove 
Which ate meritorious in and of themselves, As Yor the second type af inter 
‘it, it consists of thone which Goud has recommended that we )sursue a 
‘means of refining our character. The highest rank among the interests which 


God has recommended that we pune remain Yower than the lowest of the 
ranks among thowe which Me has tude obligatory. Such gradations continue 
down to increasingly minor interest, inchading those elasified as permis 
‘Ne. Similinly n the case of acts which are recommended on the communal 
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level, they vary [tn degrees of importance] according to the disparities among 
the interests they promote and the virtues with which they are associated. 26 
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In still another passage [also quoted above), al~Izz explicitly adopts a for- 


malistic critenon, He writes: 


‘Whoever investigates the intents of the Law (magdyid al-shar), which are 
there to achieve benefit and prevent harm, will arrive at 4 conviction or 
recognition that this or that benefit must not be neglected and that this or 
that source of harm must be avoided. For even if there is no consensus, text 
‘or analogy which deals specifically and explicitly with the source of benefit or 
harm if question, an understanding of the Law itself necessitates such a con- 
clusion. The sinsation might be likened to one in which someone ths lived in 
‘lose communion with 4 companion of virtue, wisdom and discemment and 
‘gained an understanding of this companions likes and dislikes in all wots of 
situations, If this person is then presented with a source of benefit or harm 
about which he or she has never heard his/her conipanion express an opin= 
‘on, he oF she will neverthelew ~ based on his oF her accurnulsted experience 
‘of this companion’s manner of dhinking and habs ~ know that thus compar= 
ion would incline toward a particular benefit and be averse to » particule 
source of harm, 

Moreover, if we investigate the mayiyid manifested in che Qur'an and the 
Sunnah, we will realize that Gost has enjowned all dat x good, from the ment 
trifling to the most momentous, and that He has forbidden all that is evil 
from the most minor to the most heinous. In ypeaking of good,” He is refer~ 
ring to the pursuit of benefit and the prevention of harm, and in ypeaking of 
‘evil,’ He is referring to the pursuit of harm and the prevention of what is 
beneficial, As He has declared, may He be Exalted. “And so, he who shall 
have done an avom's weight of good, shall behold it; and he who shall have 
done an aton's weight of evil, shall behold it” (99:7-8) 

This may be seen easily in eases of pure gooxinew and uamitigated evil The 
difficulty arises when it is not known which is the greater of two goods or 
which is the greater of two evils, or when we do not know whether a given 
benefit is of greater weight than 4 corresponding source of ham, or whether 
the source of harm is of greater weight than the comesponding benefit: or, 
alternatively, when we do not know which things are of benefit and which 
are harmful. There are some sources of benefit and harm whic 


n only be 
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recognized by those with sound understanding and virtuous character, by 
‘means of which they are able to discem the fine gradanions of what is benefi~ 
ial and what is harmful, from the most negkigible to the most significant and 
which of these shoulld be given greater weight. People differ in their capacity 
for such discernment depending on the factors 1 have just mentioned. 

Hence, an intelligent, ‘supenor’ person might fal to be aware of some things 
‘which are cleuely discemible to a stupid, “inferior” person, few though they 
muy be. 

‘The Qur'anie verse which iy mont inclusive in terms of ts exhortation to all 
that is benefictal and sts proseripdon of all chat is harmful declares, “And 
bochold, God enjoins justice, and the doing of good, and generosity towards 
one's} fellow-men; and He forbids all vhat is shameful and all chat runs 
‘counter to reason, a8 well as envy; [anal] He exhorts you [repeatedly] so that 
‘you might bear [all this) in enind” (16:90)."47 


In this passage, then, we find that he gives precedence to the objective eni- 
terion, especially in siqations in which, as he puts it, “there is no consensus, 
text of analogy which deals specifically and explicidy with the source of ben= 


efit or harm in question.” 


Tn another book, al-'lzz returns to the adoption of a formalise eritenon, 


saying: 


The procenes of achieving benefit and averting harm may be divided into a 
‘number of categories, namely, ewentiah, exigencies and enhancements, The 
‘encntul acts of obedience which have a bearing on the afterife include the 
pertirmance of religious obligations and abstention from what is forbidden, 
Exgencies with a beanng on the afierlife consist of eamphancally enyoined 
‘emulations of the prophetic Surinah and clearly established religious rites. 
‘And as for enhancements with a bearing on the afterlif, they include recom= 
mended practices other than Iamic religious ritex. 

Essentials with » bearing on thts hfe only include such things as food, drank, 
clothing, and sexual fulfillment. Enhancements with a bearing on this life 
alone include the enjoyment of appetizing food and drink, sumpaious dwel- 
lings and chambers, spacious suites, and the like, Ant as for exigencies that 
pertain solely to earthly existence, they conast of things that fal) somewhere 
in benween the categories af earthly ewentals and earthly enhancements. #28 
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Elsewhere in the same book, al-‘Izz talks about varying levels of benefit, 


saying, 


Benefits asociated with obligatory acts are more noble than those associated 
swith acts which are recommended, just as benefits which result from acts 
which are recommended are more noble than those that result from acts 
which are [simply] permissible, Similarly, sources of harm that relate wo acts 
Which are forbidden are more ignoble than those that rete to acts which are 
{simply} undesirable.**9 


2. Al-Shitibt deals with the same theme in a number of different passages: 
In the frst he states: 


Te should also be noted that with respect 6 the way in which they are wond- 
ed, commands and prohibitions all convey equally a message of obligation, 
Hence, itis not pomible to determine from the text alone whether an act 
being enjoined is obligatory (wid) or recommended (mandab), or whether 
an act being forbicclen ts uterly prohibited (mudhaum) or enerely undesirable 
(makrih). Ye might be possible ty make this determination in some cases, but 
in most cases it i not. Rather, the distinction among them only becomes 
apparent through attention to the meanings of the text, consideration of the 
human interes involved and to which categories they belong, and an induc 
tive reading of a number of different representative texts. As for the wording 
of the text, we cannot rely on this alone. Otherwive, the commands con- 
tained by the Law would have to be of a single type, eather than of various 
types. And the same would apply to the Law's prohibitions, Rather, we hold 
that when dealing with the Araby’ specch in general, consideration must be 
t¥ven to the meaning of the context in onder to understand thy or that man 
ner of phrasing [a thought, a command, « prohibition, ete]. Otherwise, i 
[the process of textual interpretation] would be a farce. Have you never 
heard anyone way, for example, 'So-and-so is a ion, or a donkey.” or ‘of great 
ashes’ (aztm arama), or has a timid dog” (jin al-balb)74 3051 


In a second pasuage he wntes 


{may be seen on the basi of this arrangement that che commands found in 
the Law are not all equally emphatic, nor do they all have the same aim or 
intent. Commands having to de with the ewenrial differ from chose having, 
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to do with exigencies o¢ enhancements. Simulurly, complements'3* to the 
ccutentias differ from the essentials themselves, and the disparity between 
them tsa known fact. Indeed, even the ewentiah themselves are not all of the 
same degree of importance or urgency. We find, for example, that ations 
‘relating to the preservation of the ith ate enjoined more emphatically than 
those relating to the preservation of human hfe, while those relating to the 
preservation of human life ae enjoined more emphatically than thorerelat- 
ing to the preservation of human reason. And the same gradation will be 
observed among all other essentials, 1» well the exigencies. Hence, coms 
‘mand relating wo leit pleasutes against which no objection could be raised 
wil difer from those relanng to actions against which some objection might 
be raned, like the enjoyment of hett pleasures by virtue of « loan one hax 
received, payment in advance, crop sharing, and the like, The purwit of 
‘things such as these not the suc a availing oneself of allowances without 
hich one woul! be likely to stfer hardship. Nor is the enjoyment of these 
‘things the ame as availing oneself of things which, were one to forego them, 
‘one would be obliged to engage i actions which are beyond one's capacity 
tw beat, And the sae is tte on the level of enhancernenrs,"99 down to the 
Last detail 

Hence, the powibiity of making an unconditional xarement about the Law 
to the effect thats comunand pount to an obligatory achon, a recommended 
action, permiuible scton, to something common among thet, oF 6 anly= 
thing ebe to which consideration s pven in order to yetle the dispute over 
the quewon, depends on the aforementioned considerations. For they say 
that a command ix ta be understood 2s referring to an obligatory action so 
Yong as thers i no evidence to indicate otherwise, in which ease the meaning 
cof the command Ws determined on the bans of evidence found within the 
‘orn iself i this is the case then the meaning is based on what is actus 
ly mentioned. However, making an unconditional statement concerning 
something for which there is no clear evidence is difficult, The school of 
thought whore poution on this quexbon i most convincing 1 alandpfiyya.® 
However, there is nothing in the Arabe’ ypcech which would Jead one to rec 
‘ogmze one of these points of view to the exclusion of the others 

Hence, in onder to make « decision on dhis matter, ene must examine each 
command individually and ask: Does it retlect 4 peimary intent, or a second- 
ary tens? I reflect primary intent, it 40 be given the highest rank of 
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type; whereas if t reflects a secondary intent, one should ask: Is it posible to 
‘establish the existence of the exsential interes in question without it? Or can 
the action be referred to as the exsental el? Wnot [ie it x not possible 19 
stublish the ewential interest in question apatt from the action concerned], 
then the acon enjoined by the command in question setves as 4 pillar and as 
2 particular which is necesary for the existence of the exential im queso. I, 
‘on the other hand, itis possible to apply the name to i [the esenaal] without 
{¢ [the action being enjoined],'34 then the action called for by the command 
is nota pillat: rather, it iv a complement or accemory, either to the exigencies 
‘or to the etthancements. Hence, the level or ranks [of s command) are ex- 
amined based on the aforementioned arrangement or something similar 
thereto, depending on the results yielded by an inductive reading of the Law 
in every pare thereof 35 


Ab-Shagibt thus agrees with al~'Izz that in order to determine if a given 
command refers ¢0 an action that is obligatory, recommended or permissi- 
bile, itis not sufficient to rely on the wording of the command itself; rather, 
is necessary to engage in further inquiry. However, al-Shaybt clanifies the 
mechanism by which such an inquiry is to be undertaken, whereas al-'lee 
leaves i¢ unspecified, referring only to the need to assess the degrees of bene 
fit and harm involved. In the text quoted above, al-Shagib! mentions one 
element of this mechanism, namely, the recognition of whether the com- 
mand reflects 4 primary intent or a secondary intent, and whether 1 is a 
fundamental (that is, an extential), or whether itis a pillar ora complement to 
such a fundamental. As for other clements of this mechanism, and which we 
shall have oceasion to mention later in this discussion, he deals with them 
elsewhere in ale Muunifagat 

Ina third pasage from al-Shatibi’s writings, he comes close to adopting al~ 
‘Iaz's approach to arranging sources of benefit and harm, Al-Shitibl draws 
attention to two inquiries involved in this process: (1) An inquiry tnto the 
warnings and legally prescnibed punishments to be cared out agaust these 
who violate them [i.e:, the prescriptions of Islamic law}, and (2) an inquiry 
into whether a given entity oF ruling brings benefit or harm to people in gen- 
eral and on the level of their essential interests, or whether 1t serves simply to 
perfect such 3 benefit or exacerbate such harm. However, although the first 
inquiry is a valid one, the second Ikads to circular thinking. The reason for 
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this is thar what we want to determine is what is universal and essential, 
How, then, can we employ knowledge of the universal and esential to 
acquaint ourselves with what is universal and esential,*3® unless we are 
speaking in general, unqualified terms as alIzz doe? And if we are speaking 
in such general terms, then al-Shigibi has not really added a new mechanism 


in this connection. The following is the passage in question: 


Iris understood from what the Lawgiver has exablished that the virtue of an 
act af obedience increases in proportion to the magnitude of the benefit it 
borings and that, conversely, the sentousoew of an act of disobedience increases 
{n proportion 10 the magninude of the Harm it causes, Iris also known based 
con the Law that the greatest benefits are emboxtied in the five ewentials rec 
‘ognized by every religion, and that the greatest sources of harm are 
embodied in those thingy which undermine these five essentials. Evidence 
for this may be found in the warnings [found in the Law} again those who 
violste any of the five ewentials, as we see in the casex of rejection of the truth 
(kewff), the taking of human life and the evils attnburable to it, sexual mincon- 
duct, stealing, and partaking of intenieants and the evil attribuuble ta it. For 
ail these violations there is a prescribed punishment, The satne is not true, 
however, of violations relating to the realms of exigencies and enhance> 
imenty; rather, wach vielatsiony in and of themselves are not awociated with 
Warnings with particular prescribed punishments. And if, in 
are connected with such a Warning of punishment, 


yy ease, they 
4» because of their 
association with one oF more of the essentials. This truth w evident based on 
an inductive reading of the Law; hence, there is no need to present evidence 
{nits mappa. 

However, sources of benefit and harm are of two types: (1) thore which 
nail well-being or harm for people overall, such as preserving human life in 
the realm of benefits and raking life in che realm of harm, and (2) those which 
serve to complete or perfect such well-being or exacerbate such harm. The 
sourves of benefit and harm which belong to each of these two types are 
characterized by various degrees of importance or seriousnes If we look to 
the fire sype. for example, we will find that preservation of the religion in the 
greatest source of benetit, a a result of which, by comparison with this bene 
fit, secondary ianportance is auigned fo the preservation of human life, 
mt others. This ts followed in order of priority by the 


material wealth, 
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preservation of human life, in comparison with which the preservation of 
Progeny, human reason anid material wealth are all treated as of secondary 
‘importance. Hence, one group of seholary hold that if someone were com- 
pelled to commit adultery under threat of death, it would be permissible for 
him to do s0 in order to protect hirnself, 

ewe look at the practice of bay’ al-gharar®, for example, we find varying 
degrees of potential harm involved depending on the situation, The harm 
involved in the sale of habl a-bahalah (that is, the unborn offipring of a fetus 
‘now present in the womb of a pregnant animal) ts not the same as the harm 
‘entailed by the sale of a fetus in the womb of its mother which és physically 
present at the time of the sale. Nor is the sale of an a¥-yer-unseen fetus the 
same as the sale of merchandise which ts not present at the moment of wale 
‘but fir which a description has been provided and which can be examined 
‘without undue hardship. And the same is true of the benefits to be derived 
from guarding against such sources of harm. This bemg the case, then, ifs 
given act of obedience oF disobedience produces benefit or har which can 
bbe categorized as universal and essential. then the act of obedience concemed 
is to be considered commensurate with a pillar of the religion, while the act 
af disobedience is to be comidered a major sin. If on the other hand, the act 
concerned leads t0 an outcome with no implications beyond the realm of the 
particular, then the act of obedience is to be classified along with vohuntary 
act of devotion and awociated virtues, while the comeyponding act of dis 
obedience is to be clased ay 4 minor sin. Yet not all major sins are equally 
serious, noe are all pillars of the religion of equal significance, Similarly, par= 
ticulars relating t obedience and disobedience differ in their degree of 
importance; hence, each of them has a station and degree appropriate to 
iwelf 87 
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In the first passage quoted above, al-Shatibt seeks to ascertain the degrees 
of obligation involved in legal prescriptions ~ that is, by identifying the 


actions called for as obligatory, recommended, or permisuble ~ in onder 


to 


be able thereby to classify then appropriately among the essentials, exigen= 
cies and enhancements, However, he reverses this approach in another 
passage, in which he classifies an action as obhgatory based on the fact that 


the interest it serves belongs among the essentials. He states: 
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Generally speaking, the determination that a given action serves 2 primary 
intent of the Law is reason for clasifying the action in question as obligatory. 
‘The primary intents are related to the ruling that this or that action is obliga~ 
tory; since they revolve around the preservation of the agreed-upon 
essentials of the religion. And if chs is the cae, then actions which fill outside 
the realm of human interext will have to do with general affair. As we have 
seen, actions which are not obligatory on an individual Jevel [may] become 
‘obligatory on the communal level. Similarly, an action may be recommended 
‘or permissible om the individual level, yet be obligatory on the comeunal 
evel such that flife's] order will be disturbed itis violated. As for building on 
secondary related to particular melinations and cesires, However, 
that which is particular des not necessitate obligation; it flows, therefore, 
thar building on secondary intents does not neces~ state obligation. Thus, 2 
given action might be permissible on the individual level, permisible on 

permissible on the individual 
a the collective level.45* 


conta, it 


both the individual and collective level 
evel while being undesirable or forbidden 


Elsewhere al-Shagibl states, “When an action fulfill: the primary intents of 
the Law (al-mayayid l-asliyyal), the resulting obedience is all the more vital 
and when it violates them, the resulting disobedience is all the more blame~ 


worthy." 

ALShatibi also clarifies another element of the mechanism by which 
sources of benefit and harm may be placed in the proper arrangement, This 
clement, like the one just discused, is based on the distinetion on which al- 
Shitibi places such great importance, namely, the distinction between what 
he refers to as the primary and secondary intents of the Law. ‘The passage in 
which al-Shagibi explains this element is too lengthy to quote; however, [ 
will attempt to summarize it here, since it draws a distinction between two 
rypes of essential interests: 

The first of these two types includes those things in relation to which 
human beings have an immediate, conscious interest, such as an individual's 
punuit of his own needs and those of his family by obtaining food and cloth 
ing, taking a wife and finding a place to live, all of them being things which 
people have a powerful, even compelling inward motivation to seek out. As 
1 consequence, the Lawinaker enjoins the pursuit of these things as a recom 


mended, bur not an obligatory action; in fact, many such commands are on 
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the level of what is simply permisible, which is a recognition on the Law- 
giver's part of incentives which arise from our inbom nature. 

As for the second type of essentials, it includes things in relation ro which 
people have no immediate, conscious interest, whether they be individual 
duties such as the obligatory acts of worship, or collective duties such ay pub- 
lhe posts involving the exercise of sovereign powers, including the caliphate, 
the judicary, engaging in jihad and teaching. In the case of individual duties, 
the Lawiver has affirmed the intention that they should be fulfilled by issu- 
ing binding comsnands, and the intention that acuons which impede their 
fulfilment should be refrained from by issuing binding prohibitions; in addi- 
don, He has established prescribed punishments for the violation of such 
comunands and prohibitions, In relation to collective duties, allowances are 
made for natural burnan inclinations and yearnings through the Law's sec~ 
ondary intents (al-magdyid al-taba'iyyah) since, although such duties were not 
Jogislated in order for human beings to achieve the glory and renown that 
‘come with power, the dignity and pride that accompany sovereign author- 
ity, oF the honor of isuing commands and prohibitions, the fact ts that 
practically speaking, these are the benefits which are gained ay a result of 
‘their fulfillment.44° 


‘What we observe here is that al-Shatibl contradicts an earlier statement of 
his about a necessary correlation between the classification of a command as 
obligatory and the clasification of the benefit with which it i associated as 
being among the esential (whether the former leads to the latter, or the lat~ 
ter to the former). That isto say, he now associates essential interests in relat~ 
jon to which there is no consideration for human desires or inclinations with 
obligatory commands, while associating other essential interests ~ those in 
regard to which there is consideration for human enjoyment or inclinations 
— with commands that enjoin either recommended or permisible actions 


43. As for Ibn Ashur, he adopts the objective criterion, This may be seen 
clearly in his discussion of whether to classify the preservation of honor 3s an 
essential and his response to al-Subki and others who drew a connection 
between the prescnbed punishment for gadhyf* and the consideration of qadhf 
as one of the essentials. He declares, “We are not persuaded of the view 
according to which, if the forfeiture of something entails the enforcement of 
a legally presenbed punishment according to Islamic law, it must therefore 
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be clasified as one of the esentials, Indeed, neither al-Ghazili nor Ibn al- 
Hajib considered it [shat i, gad] to be among the essentials.""4" 


Second; Summary and conclusion 


From the foregoing we may draw the following conclusions: 


{a) Al-'Wze ibn ‘Abd al-Salim adopts the formalistic eriterion in one place. in 
a second place he adopts the objective eniterion, in a third place he combines 
the two, and in a fourth place he gives the objective criterion precedence, 
considering it to be the deciding factor, particularly if there is no consensus, 
text ot analogy which deals specifically and explicitly with the source of ben 
efit or harm in question 


(b) Al-Shagibt agrees with al Izz that in order to determine if a given com~ 
mand refers to an action that is obligatory. recommended of permissible, itis 
not sufficient to rely on the wording of the command itself In other words, 
he nules out the formalistic eritenon, However, he does not adope the objec 
tive enterion unconditionally as al- Lee does; rather, he attempts to establish 
a mechanism for further inquiry: 


1. He distinguishes between commands which reflect a primary intent 
(which are to be given the highest rank of their type) and those that reflect a 
secondary intent (which are to be given a lower rank). 


2. In one place he considers a command obligatory if it reflects a primary 
intent, and [merely] recommended if it reflects a secondary intent, which 
contrasts with the previous view."42 


3. He considers the wamings and prescribed punishments for violating a 
command as a criterion for determining the importance of the benefit to be 
achieved or the seriousness of the harm to be averted [by adherence to the 
command in question], 


4. He inquires into whether the command in question is related to a univer- 
ul, be it esiential or nan-esential, an approach we have criticized due to the 
fact hut it leads to circular thinking. 


5. Within the category of essentials, he distinguishes between those in regard 
to which human beings have an immediate, conscious interest (actions 
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__ related to which he categorizes as either recommended or permissible) and 
those in regard to which human beings have no immediate, conscious inter- 
est (actions in relation to which he clasifies as obligatory, either on the 
individual of collective level). In so saying, al-Shitibi contradicts earlier 
statements according to which there is a necessary correlation between the 
classification of a command as obligatory and the classification of the benetit 
‘with which it is asociated as being among the esentials 


(©) Ibn Ashur adopts the objective criterion. 


(@) Based on the foregoing analysis, we propose following al~'Izz ibn “Abd 
al-Salim’s thinking in the place where he adopts the objective enterion [for 
determining whether a given ruling or means is to be placed in the category 
of essentials, exigencies, or enhancements} if there is no consensus, text or 
analogy which deals specifically and explicitly with the ruling or mesny in 
question. 


{Subtheme $]: Practical Observations 


In the coune of doing my research, my attention was arrested by a number of 
examples which call for discussion: 


(4) The unconditional categorization of ritual purity among the enhance- 
ments, We find that in nearly all writings on this subject, ritual purity 
(ol-taharal) is cited frequently as an example of the category of enhancements 
(al-tahstniyyd1) 


1, Al-Juwayni cites the example of ritual purity as an illustration of the cate~ 
gory of enhancements. He concludes that in discussing this category of 
human interests, it is impermissible to engage in gipiis,” that is, to draw 
analogics between one ruling and another. Moreover, given the fact that the 
context of al-Juwaynt's discussion is the divisions of ‘lal (that is, the bases of 
Islamic legal rulings) and principles as they relate to gips, it is not the proper 
place in which to distinguish between the ritual purity required for prayer, 
namely, ritual ablutions (wadi’), and other forms of ritual purity."4¥ 


2. After defining the term ‘enhancements’, al-Shatibi states, “in the area of 
Islamic expressions of worship. [the enhancements may be illustrated by] the 
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removal of impunity ~ and, in general, all forms of ritual purity —as well as the 
concealment of one’s private parts.""4# 

In this statement, al-Shiibt is speaking in general terms, and hence makes 
no distinction between ritual purity as manifested in the performance of ritu~ 
al ablutions, which are a condition for the validity of prayer, and ritual purity 
ina more general sense. However, he does refer to this distinction in his dis- 
cussion of the relation between means (wasd'il) and intents (magiyid); in this 
context he cites the example of ritual purity with prayer, saying thar ritual 
purity is only required yo long as prayer ss required, unless there is evidence 
to indicate the requirement of continuous ritual purity. For itis possible for 
someone not to be required to pray. yet for the performance of ritual ablu~ 
tons nevertheless to be desirable, since there i nothing to prevent 
something from being desirable for sts own sake and, based on a separate 
consideration, required as 4 means to some other end. 45 

Hence, in speaking of the relationship between ritual ablutions and prayer 
46 means related to an end, al-Shitibt draws attention to the negative side, 
namely, a situation in which the intent (namely, prayer) ts absent and its ef 
fect upon the nuling concerning the means (namely, ritual ablations). fn the 
first passage (p. 11), however, he disregards the positive side of this relation= 
ship, namely, that as a means of achieving an intent, ritual ablutions become 
subject to the same ruling that applies to the intent itself based on the princi~ 
ple which states, “those things without which an obligation cannot be 
fultlled are themselves obligatory.”"4® Hence, itis necessary to distinguish 
this situation {from others involving ritual purity] based on the fact that ritual 
ablutions are a means of fulfilling the obligation to perform prayer, by virtue 
of which they should not be clasified among the enhancements, whereas nit- 
ual purity in general [considered apart from obligatory prayer},"47 ax well as 
ritval ablutions which are performed in preparation for voluntary prayer, do 
belong among the enhancements 


3. In the coune of discussing the confluence of sources of benefit and harm, 
alTzz ibn ‘Abd al-Salim draws attention to this distinedon, saying, 


The performance of prayer when one i contaminated with impurities is a 
source of harm which should be avoided. The reason for this is that the wor 
shipper is sining with his Lord and confiding in Him his inmost thoughts 
Hence, a8 a way of showing Hiny the proper reverence, ane should only 
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approach Him in the best powible condition. If, for some cogent reason. itis 
4 came of hardship to avoid such impurities, much as traces of excrement 
Which remain after cleaning oneself with stones, flea blood, mud from the 
streets, or blood from ulcers or pustules, then ome's prayer i sill acceptable 
‘out of compassion for God's servants. Similarly, if is s0 difficult to avoid 
such contamination that ritual impurity is impossible to achieve, one's prayer 
‘will sall be valid, properly speaking. since the achievement of the most sub 
lime intents of prayer is more important than ensirng ritual purity, which ix 
an auxiliary or complement to prayer. And in fact, scholars disagree on whe~ 
thee it should be stipulated ax a condition for prayer.4 


Al-‘Izz thus draws a connection here between the consideration of ritual 
purity as a complement or auxiliary to prayer, and the disagreement among 


scholars as to whether it should be stipulated as a condition for prayer 


{b) Categorizing obligatory forms of wonhip among the exigencies (al- 
haylya), Yusuf al-Alim, in discussing the matter of preserving the ongoing, 


existence of the religion, stares, 


‘The human interests embodied in the preservation of the religion differ in 
degree and rank. Some interests are ranked among the enentials and funda 
‘mental in relation to all others. This rank inchides belief and recognition of 
the existence of the Supreme Reality, fiith in God and the Lave Day 

Other wih interests, which are ranked among the exigencies, melude wor 
ship and action based on definitive commands This rank includes those 
things which follow from faith and serve to fulfill its intents, such ax prayer, 
zakah, fasting, and the pilgrimage to Makkah 

Still other such antereses, which serve to adom and enhance the religion, 
include voluntary sets of worship and virtve, and all actions based on non 
definitive commands. This rank is subordinate and complementary to the 
‘second rank, and includes things yuch as voluntary prayery and charity.!4% 


Al-Alim then speaks further about the level of faith, followed by the 
second level, natnely, that of obligatory acts of worship, "2 which is fol 
Jowed in tum by the third level, namely, that of voluntary acts of worship 


and virtue. *5* 
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Of particular concern to us hete is the content of the level of exigencies, 
on which al-Alim has placed obligatory acts of wonhhip. As I see it, how- 
ever, obligatory acts of wonhip should be placed, alongside faith, on the le~ 
vel of essentials. After all, obligatory acts of worship are, like faith, the pillars 
and mainstays of Islam, while in an Islamic conceptualization of faith, faith 
andl action are inseparable."5# 

Le we say that faith is the root while acts of worship are its branches or off 
shoots, "58 this justifies dividing the rank of ewentials into vub-levels charac 
terized by differing degrees of importance of urgency. However, it does not 
justify desnoting obbgatory acts of worship from the rank of essentials to that 
‘of exigencies. Marcover, if there is some question about the rank of exigen- 
cies, it would be possible to place emphatically enjoined practices in emu- 
lation of the prophetic Sunnah an this rank, while leaving non-emphatically 
enjoined voluntary acts of worship and virtue on the level of enhancements. 


(c) In accordance with the intent of preserving human life, the prohibition 
against the shedding of blood is 4 recognized fundamental with respect to 
both Muslims and non-Muslims (“do not take any human being’s life ~ [the 
life] which God has declared to be sacred ~ otherwise than in the pursuit of 
justice” [6:15 x]) which belongs to the rank of esential. IF this prohibition is 
lifted with respect to enemy combatants, and if exceptions to this prohibi- 
tion go into effect for specific groups by virtue of an explicit text in the Law, 
this sill takes place on the basis of the fundamental prohibition, and is by no 
means a mere enhancement. Rather, like texts pertaining to the sanctity of 
human life and the punishment of those who violate eis sanctity, such 
exceptions ako belong to the category of ewential. 


(d) The chissification of knowledge, culture, preaching, and social and legal 
services. Writing on the term, “enhancement-related interests.” Dr. Ismail 
al-Hasani provides a definition (which he clarifies in a footnote) and exam- 
ples thereof. including 


the dissemination of knowledge, preaching and exhortation, cultivating 
People’s minds through 2 progam of comprehensive education, the provi- 
ion of shelters with adjoining kitchens, parks and reereation areas, and 
health and legal services, all of which belong within the realm of public inter- 
8 As for individual interes, examples of them may be drawn from areas 
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involving the cultivation of noble morals. chivalry, gencrosity, honor, and 
adherence to inborn virtues *4 


[One might ask, however]: Viewed from the perspective of public inter- 
ests, how can the dissemination of knowledge, preaching to people about 
the tenets of the religion, the cultivation of people’s minds, and the pro- 
vision of health and legal services, be classified as [mere] enhancements? 
Specifically: 


1. Aren't the dissemination of knowledge and the cultivation of people's 
minds among the necessary means of preserving the faculty of reason? Or has 
the example traditionally cited to illustrate this interest, namely, the prohibi- 
tion of intoxicants, so thoroughly monopolized the rank of necessities re~ 
lating to the preservation of husnan reason that all others have been relegated 
to the ranks of exigencies and enhancements? 


2, With regard to exhorting people to be faithful to the tenets of the religion, 
Task: Aren't the enjoining of what is right and the prohibition of what 1s 
wrong among the central conditions for the goodness of the Muslim com~ 
munity? As God declares, “You are indeed the best community that has ever 
been brought forth fo (the good of] mankind: you enjoin the doing of what 
is right and forbid the doing of what is wrong, and you believe in God” 
(3:10). Ifso, then how is it that this condition, which is given priority in 
this Qur'anic verse even over faith inelf, can be reduced to the level of 
enhancements, expecially if we are speaking about public interests? And if 
this step is taken, what are we to classify as essential for the preservation of 
public interests? 


3. In regard 10 legal services ~ whether this term is used to refer to the juclicil 
system (the appointment of judges), services which assist in the execution of 
justice such as the police foree and the public prosecutor (those who aid 
judges in their task), or event what is termed judicial assistance, such as state~ 
spansored legal counsels to defend suspects unable to provide lawyers for 
themselves ~ all of these are basic to the judicial system as a means of 
cstablishing justice. Justice i, in fact, the intent of the divinely revealed mes~ 
sages ("so that men might behave with equity” [57-25]) and, together with 
belief in the divine unity, the hallmark of Islam: “the religion of divine unity 
and justice.” 
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4. And as for health services: How are these to be classified as mere enhance 
iments despite the fact that they represent the firs step toward rescuing those 
who are in danger of dying, or who suffer injuries, broken bones, heart 
attacks and other health-related problems? Aren’e these among the necessity 
means of preserving human hfe? 


Whether we adopt the formalistic criterion, the objective criterion, ora 
combination of both, these illustrations should suffice, I think, as evidence im 
favor of calling for a reconsideration of the practical examples generally cited 
to clarify [Islamic] principles and rales ~ expecially given the fet that our 
concern here is the realization of mayiyid al-sharf ah. 


[tHeME 4] 


‘The Specification and Categorization of Means Based on 
Considerations of Place, Time, Persons and Circumstances 


The division of the univeruls of Islamic law into the categories of enentials, 
exigencies and enhancements is the fixed framework within which these 
universals have come to be conceptualized, and it is within this framework 
that they are categorized inte one of these three ranks. However, this cate 
gorization is not fixed; rather, it varies based on considerations of time, place, 
persons and circumstances, and this is what is meant by the term ‘relativity 
of application.” 


§ First: Wetore discussing the relativity which characterizes the categoriza~ 
tion of the universals of Islamic law, reference needs to be made to ano- 
ther aspect of this relativity, namely, the relativity of theorization: 


1. Those things which serve as complements to the ewentils, exigencies and 
enhancements are not on the same level as the essentials, exigencies and 
enhancements which they serve to complement. 


2. Interests which are classified within each of the categories of exentials, 
exigencies and enhanicements, as well as those things classified as their com- 
plement, differ from each ocher fin importance]."5 


CENTRAL ISSUES 65 


3. From the point of view of Islmic law, a given action is evaluated in light 
of the benefit or harm which it brings. This may be seen from the way in 
which Islamic law distinguishes between actions which result in great benefit 
and which are termed pillars (arkiin, singular, nuken), and those which result in 
great harm and which are termed mayor sins (kabi'ir, singular, kabirah). 
Similarly, it distinguishes between acts which result in lewer benefit and 
which are termed virtues (isdn), and those which result in lesser harm and 
which are termed minor sins (saghd'ir, sing... saghtrali). "5 


4. However, not all major sins are of equal gravity, nor are all pillars of 
equal merit. 


§. Similatly, particular acts of obedience or disobedience are not all of equal 
weight; rather, each one has a rank specific to itself 157 


6. With regard to actions which the Lawgiver decms permissible (i... 
actions which may either be engaged in or not engaged m to equal effect), 
the legal rulings applicable to them may be affected by their attendant cir- 
cumstances, which may cause them to become cither praiseworthy or 
blameworthy. 


7. More important than this the fact that permisible actoms which ate not 
affected by attendant circumstances are divided by al-Shatibi into fur types, 
for each of which he cites illustrative examples to be discussed below. "58 


8, In addition to the foregoing, it should be noted thar the listing of 
sals themselves is subject to change according to Hime, place, penons and 
circumstances, 5% 


1‘ 


§Sccond: This notion of relativity is not new; indeed, we find clear exam~ 
ples of it in the writings of traditional sil scholars, though they do not 
refer to it by this name, 


AL Lz ibn ‘Abd al-Saliim 
Al-‘laz ibn ‘Abd al-Salam states 
The covering of one’s body is obligatory; moreover, itis one of the mest 


virtsous, commendable practices, particularly for women. However, itis 
permissible to expose some parts in cases of neceniry or need. As for the 
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siruations in which such a need exists, they anclude spouses looking at each 
other: 4 witnen’s looking at [someone's private par] gaven the necenity of 
offering testimony 4 physician's looking at parts of the body for purposes of 
treatment; and looking at « woman one hopes to marry before the mamage 
contract has been signed. Simulary, it permiaible to look at someone's prt~ 
‘ate part in order to carry out religous ntes such as circumcision of to carry 
cout the proscribed legal penalty againotadulteren. However, if someone who 
thay seen: two people engaged in the act of adultery has confirmed that the 
pany of the man’s penis entered the wortan's vagina, it forbidden for him 
1 look any longer, since there is no need to do 90, Likewise, once a witness 
has soon someone's private pacts [for purposes of giving testimony] or once 3 
physicun has seen the area of a patients bosy affected by illnes, he snot per= 
‘mitted to continue looking, since thewe is eed to do wo, Afr al, what i 
rendered permuuble by virtue of necemity oF need m permitted only tothe 
exteat of wach necewity or need and, by the same woken, ceases to be permis~ 
sible once the necenity or nee hus ceased to exit 

‘And as for necesitis, they include such things ax banning lethal or injurt~ 
‘ous commondiqes and treanng fatal or weno injuries 

‘Due to the shamefulnew of the prwvate part, the urgency of the need 16> 
sire to jestify looking at them i greater than chat required to justify looking 
at other private pars ofthe body. Moreover, for fear of the rempranion which 
might result from looking at them, the ungency of the necewity and need 
required to yt looking at a woman's private parts greater than ehat req 
ited to justify looking at a man's Simul, looking at the area of the thigh 
immediately above the knee ts not the same as looking at the buttocks "6° 


The fundamental principle being affirmed here is that concealing one’s 
{genitalia and other private part is, as al-‘Izz states, “one of the most virtuous, 
commendable practices.” That is to say, he clasifies this practice among the 
enhancements. It bears noting in this connection that al'Izz does not draw a 
connection between an action’s being obligatory under Islamic law and its 
being clasified among the enhancements (rather than among the essential). 
In other words, he has adopted the objective eritenon. 


AL-Sharibt 
Al-Shitibi presene lengthy, detailed discussions of vanous factory and their 
effect upon the map and Islamic legal rulings. Such factors include: (1) 
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that which is permissible (al-mubaih) and its various types, ** (2) hardship (al- 
mashaggah) and its types,*®* (3) human desires and inclinations,"® (4) 
individual and collective obligations, (5) God's rights and human rights, and 
others, 

Al-Shatibi's discussions of these factors result in a highly ramified, if not 
tungled, network of interconnected systems, which serves to confirm the 
notion of relativity with which we are concemed here 

However, lest we go too far afield, we will content ourselves with a pres 
entation of only one of the factors addressed by al-Shiribi, namely, the 
category of what is permisible, or al-mubih. Acts which are clusified as per- 
issible are those which, as far as the Lawgiver's intention is concemed, one 
is free either to engage tn or reffain from. This description applies to acts 
which are permisible in and of themselves apart from the influcnce of any 
and all external factors which might render them praiseworthy or blame 
worthy, in which case they cease to be classified as permissible 

On the basis of considerations such as these, al-Shatibt divides permissible 
actions into four categories: (r) permusible individually, recommended col- 
lectively (2) permissible individually, obligatory collectively, (3) permisible 
in moderation, undesirable in excess, ant (4) permivible in moderation, for- 
bidden in excess. In addition, al-Shigibl offers a detailed discussion, com- 
plete with illustrative examples, of the legal rulings on these categories of the 
permissible ~ with the attendant circumstances that exert an influence on 
them = in the realms of essential, exigencies and enhancements. He also 
touches upon points on which he differs with other scholars, such as Ibn 
al“Arabi. "64 


ton Ashue 
Whereas al-‘Izz and al-Shiibi focus their attention on the varying effects of 
persons and circumstances [on the classification of human interests within 
the framework of Islamic law and ity pronitics}, Ibu Ashur adds Gme and 
place to the list of variables, In this connection, the following observations 
are in order 


1, Unlike will scholars before him, thn Ashur highlights what relates to the 
Muslin community, or Ummah, alongside what relates to the individual, 
thereby opening the way for a consideration of the role played by the 
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deterrent {and motivating] force of extemal authority alongyide religion and 
innate human understanding, 


2. This shift initiated by fbn Ashur served to alert his commentator, Ismail al- 
Hasani, to the fact that, “The identification of esential human interests in 
society is subject to what is dynamic in society and not to what is static, to 
what is variable and changing and not to what is constant or unchanging "65 
In other words, the determination of the essentials in Islamic society i based 
on a comprehensive understanding of and full attention to recent, unexpec 
ted developments and changes in Islamic society in particular, and in the 
broader human society in general.” What this neans is that in establishing 
the basis of essential interests, researchers cannot rely solely on the declara~ 
tions of the Law; rather, they must attend to the changing circumstances in 
which such declarations are made. This understanding calls for the recogni~ 
tion of the histoncally determined nature of the decision to restrict human 
beings’ essential interests ~ as set forth in the writing of early uyil scholars ~ to 
nothing but the preservation of religion, human life, the faculty of reason, 
progeny and material wealth. As stich, it likewise calls for the recognition 
that these essentials include other interests as well, interests which Islamic 
society needs to preserve more at the present tine:!® the right to free 
expression and freedom of political asociation, the night to elect and change 
our rulers, the night to employment, sufficient food, housing and clothing. 
the right to medical care, as well asa long lis of other rights which, like those 
mentioned here, ate aptly considered to be essential to human existence in 
modem society. 167 


Yousuf al-Alim 

Yusuf al-Alim"6® points out that some types of contracts may be classified 
among the ewentials while others may be placed among the exigencies. A 
covenant of protection, for example (Arabic, ial), might be considered an 
ccwential, as might be the hiring of a wer nurse for a child, the provision of 
housing to protect the child from cold and heat or hiring someone to protect 
his money from low or theft if no one were available to do this voluntarily. 

In addition, he notes the view expressed by al-Juwayni in al-Burhin, 
according to which if selling {and buying] are viewed an relation to society as 
a Whole, they fall into the category of esentials. After all, if buying and sell 
ing were not declared leginmmate, this would lead to hardship in view of the 
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fact that not everyone has all the things he needs in order to live. However, if 
viewed on the individual level, they are not an essential, since not everyone 
is obliged to buy and sell 


Yusuf al-Qavadoni 

In more than one place Yusuf al-Qaradawi has pointed out the nced to show 
greater concern for the magaid which relate to society as a whole, such as 
freedom, equality, justice, brotherhood, solidarity and dignity, as well as to 
reconsider the terminology used in discussing the magiyid, One example of 
such terminology is usil scholars’ habie of illustrating the preservation of 
human reason with the example of the punishment prescribed for imbibing, 
intoxicants, as if this were the entire extent of Islam's concem for the human 
mind, Where, he asks, is the emphasis on establishing 3 scientific mindset, 
the pursuit of learning, the commendation of scholars and affirmation of the 
value of knowledge?!®% 


Alrmad al-Raysuni 

As for Ahmad al-Raysani, he notes the need for further detailed study in 
onder to clarify the degree of constancy and vartability m the categories of 
human interests.*7° 


§ Third: As noted in the beginning of this section, what we have termed 
the relativity of application includes the enumeration of the universal of 
Islamic law [that is, human interests] and their clasification into three 
groups, We have devoted Chapter Two of this book to their enumeration; 
now, however, we turn to the matter of their clasification, 


‘As we had occasion to note in an eaflier section, the universal intent, or 
magsid with its three levels of esenitials, exigencies and enhancements, con 
stiruces a single unit, while the various levels may be understood in terms of 
the means by whieh the overall intent is achieved. The present discussion, 
then, has to do with the chusification of these means into the various levels, 

lr aim here is not to inwestigate all aspects of this topic; rather, we will con= 
tent ourselves with some examples which will clarify what we mean to 
convey. In relation to the intent of preserving human life, we will tke 
examples from the areas of nutrition, housing and cransportation, This will 
be followed by a discussion of the preservation of human reason, in the 
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context of which we will consider examples relating to individual duties, 
collective duties and the pursait of knowledge. 


1. DIET 


‘The diet esential for the preservation of life difers from one environment to 
another. Among the Bedouins, for example, dates and yogurt sutfice fr this 
purpose, in the countryside a slice of bread and a piece of cheese meet the 
rnced, while a large sector of those living in urban areas live on bread, rice and 
other staples. However, with the development of urban life and the nutei- 
tional sciences, it has come to be recognized that people's daily diets need to 
fulfill certain conditions in terms of the balance of elements needed by the 
body, the amount of each element needed every day, and the types of food 
that contain the required amounts of these elements, All of these matters, of 
‘counse, are for food specialists to determine, 


(.) What has been described here constitutes the level of essentials in relation 
to mmutntion; this level abo includes refraining from eating those thingy which 
are not permissible to eat and from drinking things that are not permussible to 
drink ifto do 56 would result in death or severe harm, 


{b) A lack of these elements oF the proper amounts thereof lowers our clasi- 
fication of the situation from the level of exentials to the level of the 
sub-essential (md dw al-daninf), which leads to malnutrition and resulting 
diseases, Even wore ts the absence af nutriton altogether, that is, funine, as 
a result af which millions of people die every year 


{c) As for the level aff exigencies, it comists in the availability of a vanety of 
foods such that people are not obliged te subsist on a single type to the point 
of tedium. In ako inchides having regular meal times, which helps to 
facibtate proper digestion, and the preparation of food in a way that is appe- 
tizing, easy to eat, and easily digested 


(d) As for the level of enhancements, it includes the way in which food is 
served and atranged on the table, the utensils used ~ such as dishes, spoons, 
forks and the ke ~ as well s able manners, which range from washing one’s 
hands and mouth before eating to saying a pre-meal blesing, eating only 
‘what is directly befire you, giving others the fint opportunity to eat the most 
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appetizing things on the table, and conversing daring the meal s0 38 to break 
the silence and dispel feelings of loneliness. 


(€) As for what goes beyond the level of enhancements, it consiss in luxury 
and excess, the use of gold and silver utensils, etc. It is important to define 
where the legitimate enjoyment of gastronomic pleasures ends and where 
luxury and excess begin, bearing in mind that answers to this question will 
differ from one penon to another according to each one’s means. 


2. HOUSING 


(a) What used to be considered essential housing was nothing more than a 
hut or cent, as compared with the sub-esential level of living in caves, in the 
‘open air or on sidewalks, or in public parks or subway stations 


(b) However, with the development of urban life, huts and caves came to be 
classified on the level of the sub-essential, to be replaced by scattered 
dwellings with doors and windows yet lacking any added facilities, in which 
beds were piled up in a single room and to which water was brought from a 
public pump along the road of somewhere in the neighborhood, a situation 
in which people would dispose of their human waste in open areas and along 
the banks of waterways. 


(6) The level of exigencies, then, was reserved for dwellings with running 
water and electricity. However, again with the development of urban life, 
dwellings with running water and electricity Were taised to the level of 
essentials, while the level of exigencies came to include dwellings with a 
reffigerator, washing machine and telephone, as well as even an elevator 
leading up to flats located higher than a certain floor 


(4) Until recently, appliances and services such as those just mentioned were 
classified as enhancements, which now include — in addinon to the things 
chusified on the level of exigencies ~ the availability of an elevator even for 
the lower floors, and air-conditioning: this is the eninimurn (as in the case of 
an apartment within a larger building), with the maximum including an 
independent dwelling with a yard, garden, ete. 


(¢) Sall another factor that enters into such a classification is that of floor area; 
hence, on the level of essentials it suffices for the floor area to be 10 to 25 
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square meters per person. with the arcs increasing on the level of exigencies 
to somewhere between 25 and 50 square meters per person whereas on the 
level of enhancements, it may range from 50 to 7$ square meters, all of 
these estimates being bound to vary according to people's financial stacus 
iecadyt 


(8 le should be noted that what matters is not that a person own a dwelling 
with these specifications except, perhaps, om the level of enhancements. On 
the levels of essentials and exigencies, renting is wifficient. However, a dis~ 
tinction should abo be made beeween these two levels such that on the level 
of exigencies, the rent will be consistent with market prices, whereas on the 
level of essentials, it will be subsidized by the goverament as a way of 
enabling [those in low-income brackets} to obtain housing of this quality. 


(g) As for the level of that which goes beyond enhancements (mi wu’ al- 
tahsfnt), 1 clades what we hear about by way of flats that cover an area of 
2,000 square meters, with special ls that bring the owner's car upstairs, and 
cach of which is fited out with a private swimming pool, not to mention 
towering mansions whose proprietors also own numerous other dwellings in 
the city, in the countryside, on the seashore, and abroad, all of which falls in 
the category of extravagance and wastefilness 


3. MEANS OF TRANSPORTATION 


(4) In the past, a mount met esiential ransportation needs, and some writers 
translate the term “mount” into modem language as the equivalent af the car, 
On this point, the following observation is un order. The legal intent of rele~ 
vance here is achieved by providing public transportation characterized by 
regularity, comfort (a seat for every passenger), cleanliness, and the ability to 
take the passengers wherever they need to go. It also includes the provision 
of transportation by government institutions and companies for their 
employees and by schools for their students, 


(b) The level of exigencies would include, in addition to the aforemen- 
tioned, the availabilty of privately owned cars for those who, like physicians, 
for example. practice patticular professions which require such, 


(c) As for the level of enhancements, it includes the availability of a privately 
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owned vehicle and (in some families), more than one. (It should also be 
noted that, as was mentioned under ‘Fine’ above, each of these levels is char- 
acterized by intemal gradations relating to the specifications of the car itsel£) 


‘THE PRESERVATION OF HUMAN REASON 


When discussing the preservation of the faculty of reason, carlier scholars of 
ual al-figh contented themselves with a focus on the Islamic prohibition 
against intoxicants, with some of them also adding the requirement that one 
obtain whatever religious leaming is essential for the performance of obliga 
tory acts of worship, Some of them might also add the necessity of eaming. 
arithmetic in order to be able to calculate inheritances and zakah. Yusuf al- 
Qanidawi holds that it should be obligatory to learn to read and write, 72 as 
well as to lear astronomy in ordet to be able to identify the times of prayer 
and fasting, 


(@) The custom of linking the types of knowledge required of Mushims solely 
to matters pertaining t worship has its roots in a narrow view of religion 
Which limits 1€ to the realm of ritual and devotion alone. However, if we 
understand religion in its comprehensive sense, it will be natural for us to 
place it where it belongs, namely, within an integrated educational system. 

The initial phase of such an education will include ~ along with the study of 
Islamic doctrine and forms of worship = the Arabic language (with its basic 

sciences), mathematics (arithmetic, algebra and geometty), history, geogra- 
phy, physics, chemistry, the principles of Islamic sciences (the Qur'an, the 
Sunnah and the life of the Prophet), Islamic jurisprudence in a comprehen~ 
sive but simplified form, principles of the English language, and computers. 

This initial phase constitutes the esscatial [that is, mintmum] degree of 
knowledge to be required of everyone without exception in our modern 
age. As such, it constitutes an individual duty for Muslims, men, women and 
children. With respect to children, it represents the initial, mandatory phase 
of their public education, which may last up to six years 


(b) On the level of exigencies, this educational phase is supported by an 
integrated cultural network of school and public libraries, audio-visual 
media, specialized periodicals, general and specialized reference works, clubs 
and societies. 
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{c) The level of enbancements relating to the preservation of human reason 
has to do with nurturing outstanding, creative students who have been dis 
covered through the levels of ewentials and exigencies and to whom the state 
devotes special attention. Al-Shipibi draws attention to the variety of gifts, 
talents and abilities with which people have been endowed. In addition, he 
formulates this notion in legal and educational terms. One person has an 
aptitude for academic pursuits, another for leadership and management, 
another for industry or agriculture, and still another for struggle. What is 
required, then, s to educate and nurture each individual in those things for 
which he has an aptitude in order to enable each one to excel in those areas 
in which he o she has strengths or for which he or she has a special inclina- 
tion. He states, 


Jn this marmer, education and training are provided for every action which is 
2 collective duty of this or that community. The reason for this is that 
first ofall, s march along a shared path. Hence, when a traveler stops and is 
tunable to proceed further, he has stopped ata Jevel for which there w a need, 
generally speaking. *75 If, on the other hand, the traveler har the strength 
needed to proceed further, he moves on until he reaches the furthest fnits of 
collective duties "74 tn this way, the foundations of thi earthly lie are pre= 
served and, at the sane Gime, the actions performed for the sake of the world 
10 conve fulfil their intended purpones. 75 


(d) This brings us to a discussion of collective abligations as they pertain to 
knowledge and learning as a means of achieving the intent of preserving the 
faculty of human reason, As we have had occasion to note, the preservation 
of human reason is not confined to the level of individual interests but, 
rather, atfocts the interests of the entire community. In relation to the former 
[individual interests}, the knowledge and skills needed to populate and 
develop the Earth and earn a living ate acquired through specializing in this 
or that profession or trade, whereas in relation to the latter [that is, the inter 
30 of the community}, the Ummah strives to achieve self-sufficiency in all 
areas of ife, on the levels of ewentials, exigencies and enhancements alike. 
Gaven this religious motivation, human potentials are released; for while 
some people's intellectual capabilities are more limited, others’ potentials 
make it possible for them to advance along the path of knowledge and cre~ 
ative interpretation in a vanety of areas. 
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1. The starting point for achieving this intent in our present situation is to 
undertake a fundamental review of the currently prevailing system of voca- 
tional and university education, in which the situation is the reverse [of what 
is intended}: The numbers of those with vocational training are not sufficient 
to mect development needs, while university graduates pour forth only to 
suffer, for the most part, both declared and undeclared unemployment. The 
fint step, then, is to define society's needs of whatever type in each area, then 
to direct students into the areas of need by determining their abilities during 
their years of preparatory school as well as in programs for exceptional and 
creative students, In addition, students’ test grades should constitute only 
one of a number of evaluative clements not to exceed 10-20 percent of the 
total evaluation, and not 100 percent as is the case at present. (This repre- 
sents the level of essentials) 


2, The level of exigencies includes demonstrating concem for academic 
research by establishing rescarch institutes and centers and earmarking the 
necessary funding for their budgets, cooperating with the private sector in 
this area, benefiting from the system of religious endowments which spon- 
sored this type of pursuit in the brightest eras of Islamic renewal, and 
investing the outpus of such research in the relevant practical areas (rather 
than shelving them, as ts the practice now) and publishing them for the bene~ 
fit of specialists in the relevant fields. 


3. As for the level of enhancemen 
research by offering prizes and grants to researchers, as well as offering them 
the use of facilities, publication services, libraries, laboratories, exhibition 
halls, museums, ete 


it consists in encouraging academic 


In conclusion, it should be noted that the aforementioned examples are by 
no means exhaustive, since the present study does not aim at a thorough 
treatment of the magiid. Rather, I wish simply to illustrate the notion of rel- 
ativity as it applies to identifying the means that lead to their fulfillment and 
their clamification among the various levels 


CHAPTER Two 


A New Conceptualization 
of Magasid 


[tHeMeE 1] 


Whether ‘Essential’ Magagid Should 
be Limited to Five 


SF Early upfil scholars limited the category of essential magisid to five, 
namely, the preservation of religion, human life, the ficulry of reason, pro- 
geny and material wealth. This consensus was established from the time 
when they were identified by Imam al-Ghazall, who refined ther in his 
book al-Mustayfa, after which the restriction of the essentials to five (or six) 
was subject to question to a certain degree 


(a) The ewentials of Islamic law were enumerated by al-Gharali, then by al- 
Raz, neither of whom stated explicitly that they should be limited to a part- 
icular number, Somewhat later, however, al-Amidi declared exprewly that 
they were limited to five, which he justified by saying that as a rule, reality 
[itself] serves as evidence of there being no other essential intent of the Law." 
Hence, apart from the addition of the intent to preserve honor (chastity), 
which brings the total number of ewential to six rather than five, scholars of 
‘wal alsigh continued for the most part to restrict them to five only 


(b) Despite the details provided on his question by al-'lzz ibn “Abd al- 
Salim, he does not limit universal interests to a particular number. However, 
he categorizes them sometimes into obligatory, recommended, and permis- 
sible,* at other times into otherworldly and this-worldly or immediate and 
Jong-term,> and at other times into ends (magisid) and means (wasd'i).4 He 
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divides the categories of obligatory, Sunnah-based and permissible into 
graduated ranks.5 In addition, he divides them into divine nghts® vermus 
creaturely rights,? which he farther subslivides into human beings’ rights 
over themselves and their rights over one another (both during their life- 
times and after their deaths) and animals’ nights over human beings.* In addi- 
tion, he divides interests pertaming to this life and the next into ewentials, 
exigencies and enhancements.’ just as he draws distinctions among different 
types of worship!® and different types of mundane transactions," AlTzz 
ay have seon no need to discuss the matter of whether the essennal interests 
safeguarded by Islamic law should be set at five, since the divisions and exam~ 
ples which he cites thereof provide a sufficient response to the positon that it 


(©) As tor Ibn Tayrniyyah, he views the five essentials (or universals) as ways 
of averting harm, and holds that human interests consist in achieving benefit 
and preventing harm: 


1, The achievement of benefit may be either material (carthly) or spiritual 
(otherworldly). Earthly benefits may be achieved through certain types of 
transactions and actions which are said to serve people’s interests without 
conflicting with any legal prohibition, As for otherworldly benefits, they 
may be attained through various types of gnows, spiritual states, forms of 
worship and ascetic practices which are said to serve people's interests, like 
wise without violating any legal peobibition."# 

Ibn Taymiyyah draws attention to the vanious types of experiential know!- 
edge of God, His angel. His books and His mewengers, as well as the states 
and movements of the heart, such as love for God and fear of God, sincere 
devotion to God and relance upon Him, and hope in His mercy and bless- 
ing. He also devotes attention to a number of other interests that pertain to 
both this wodd and the next 

In addition, Ibn Taymiyyah discusses what God has legislated by way of 
faithfulness to covenants, preservation of family ties, respect for the rights of 
slaves (mamialld) and neighbors, Muslims’ rights aver one another, as well as 
other things which God has enjoined and prohibited in order to preserve 
lofiy principles and refined morals, all of which may be seen to be among the 
interests attained through Islamic Law." 
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2. As we have seen, some people have restricted the interests which Islamic 
lav is intended to protect to prevention of harm through the preservation of 
human life, material wealth, honor, human reason and religion. However, 
anyone who restricts these interests to the punishments which serve to ward 
off harm relating thereto in order to preserve the body alone is guilty of 
negligence.!4 


3. In connection with this classification Ibn Taymiyyah draws attention to 
the various forms of worship, virtues, noble character traits, human nights, 
and their importance in relation to the magiid. In addition, he notes: (1) that 
the five universals (essentials) proposed by his predecessors are derived from 
the punishments imposed on those who violate them, as a result of which he 
classes them as means of averting harm; (2) that limiting human interests (o 
the five esentials fails to do justice to Islamic law; and (3) that the magitsid 
which he (thn Taymuiyyah) has added include some which fall within the cat~ 
egory of higher intents (al-magdsid aldliyah), and others that fall within the 
class of universal intents (al-magityid al-kulliyyah). 


(d) Despite the fact that he restricts the universal of the Law to the tradition - 
al five, al-Shitibi nevertheless opens the door to a discussion of the interests 
of the Ishimic community as a whole. He states 


‘The ewentiah are divided inte individual and collective fobligations}; how= 
ever, individual obligations only apply in conjunction with collective ones 
The reason for this is that collective obligations have to de with general 
interests which affect all people without exception, what ts enyotned on the 
level of collective obligations remains collective in narure, since #t is not 
decreed on the basis of a private interest alone, Otherwise, it would be an 
individual obligation. Rather, collective obligations are for the purpove of 
coublishing and preserving the existence [of the human race), Human beings 
serve as Go's vicegerents among His servants in accordance with their abil 
ties and relevant potentials, No one individual is able to look after himself 
and, in addition, tke responsibility for all of his family, his tribe, and the 
interes of everyone on earth. As a consequence, Ged has appointed people 
4s vicegerents (throughout the earth] to look after public needs so that onder 
may prevail on wart! 
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However, al-Shitibi stops here rather than following the idea through to 
its conclusion by specifying magisid for the community at large alongside 
‘magityd for the individual. 


(6) tbn Farbiin expands the range of magisid alshart ah by dividing thera into 
five categories, namely: (1) that which has been legislated for the purpose of 
subduing the ego, such as obligatory acts of worship, (2) that which has been 
legislated in order to farther human survival, such as the sanctioning of per 
missible activities which serve Co provide comfort and ease, including [the 
enjoyment of] food, clothing, shelter, sexual intercourse and the like, (3) 
that which has been legislated in order to meet needs, such ax buying and 
selling, renting, sleeping partnenhips (al-ginid®) and crop-sharing due to the 
fact that people lack some of the specific tems which they require in ordet to 
live, and given the necessity of hiring others in order to achieve their inter~ 
‘sts, (4) that which has been legislated in order to foster noble actions and 
character traits, such as urging people to share their earthly possessions and 
collet others anistance and support, to free slaves, to give gpfts and alms and set 
aside religious endowments, as well as other acts of vie, and (5) that which 
has been legislated for the purpose of guidance and restraint, which is, in 
tuum, divided into six types 


1. that which has been legislated to preserve human life, such as the law of 
retnbution, 

2. that which has been legislated to preserve progeny, such as the Jegally 
prescribed punishment for adultery, 

3. that which has been legislated to preserve honor, such as the legally pre 
scribed punishment for qadhf and discretionary punishments meted out 
for slander and otherwise harming others with one’s words, 

4+ that which has been legidted in order to protect material wealth, such as 

the legally prescribed punishments for theft and highway robbery, and 

discretionary punishments meted out against usurpers and their like, 

that which has been legislated in order to preserve the faculty of reason, 

such as the legally preseribed punishment for imbibing intoxicants, and 

6, that which has been legislated far the sake of deterrence and for the sake 
of punishment." 


The following observadions might be made about the Classification of Ibn 
Farbon: 
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1. He sets aside a separate category for acts of worship without referring 10 
them with the term “religion,” explaining them as being for the purpose of 
subduing the ego. In so doing, he differs with those who hold that acts of 
worship cannot be explained in terns of a logical purpose or that their pur- 
pose is to teach people obedience, reverence, awe and subservience, none of 
Which serves as a valid basis on which to draw analogics between acts of wor- 
ship and other actions. "7 


2. In speaking of the preservation of human life (bife al-mafi), he uses the 
term “human survival’ (bagd’al-incin) 


3. In speaking of the category of exigencies (al-hijiyat), he uses the term 
“meeting of needs (af aldara), 


4. In speaking of enhancements (al-talsiniyyai), he uses the phrase, ‘noble 
character traits and deeds’ (muaksirim al-aklelig) 


5. Like Ibn Taymiyyah, Ibn Farbin devotes attention to the penal aspect of 
the five traditional universals, to which he refers as ‘guidance and restraint’ 
(alesiyisal wa al-zajt). He also draws a distinction between the preservation of 
family lineage (al-nasab) andd honor (al~inj), However he makes no reference 
to what has been legislated in order to preserve the religion, such as jihad or 
communding the doing of what i right and prohibiting the doing of what is 
wrong. At the same time, he opens the door to consideration of other types 
of punishment (discretionary punishment, or fa 2/7) and deterrent measures 


( Ibn Ashur touches upon a relatively new aspect of the discussion of 
magdsid, namely, their social dimension: 


1. Ibn Ashur states that the overall intent of Islamic legislation is to preserve 
the order of the Ummah and perpetuate its well-being and integrity through 
the well-being and integrity of those who safeguard this order, namely, the 
human race, People’s well-being includes the well-being of their minds and 
the soundness and integrity of their actions in relation to the world around 
them." Elsewhere Ibn Ashur states, “The preservation of these universals 
pertains to the individual members of the Ummah and, even more impor- 
tantly, to the Ummah as a whole. Hence, each of these magiyid has one 
aspect that pertains to individuals and another that pertains to the Mashm 
community." In a thind pasage, he states that: 
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Juve the achievement of this intent relates to doctrine and actions, s0 abo 
‘docs it relate to people's social conditions and aff, the reason for this being 
thatthe betterment being referred wo here aim for well-being and integrity 
tn the tnlvidual, collective and civilizational realms. On the level of individ 
ul wellbeing and integrity, what matter: most s soundness of belief since 
beliefs the source of one's socal aces and way of thinking. As for commu 
nal well-being and integrity, they are armed fit of all on the bas of 
inudividual well-being and integrity, a well x through the regulation of peo- 
ple’ conduct, otherwise known as the science af ransactions (‘im al-mut 
“mali. And as for civilizational well-being and integrity, they are more 
inclusive than this, since they involve preserving the order of che entire 
Idhamic world and regulating the conduct of groups and reqjons in rebsion to 
‘one another in a manner which safeguards the best interes of all, protects 
twiveral Islamic interests, and guarantees the collective ierest when ind 
vidual interes come in cote with i.2® 


In a fourth pasage fbn Ashur writes, 


‘There can be no doubs on the part ofthe observer that the most impartant 
intent, of magiid, of legislation under Iamic law is regulation of the 
Unnmah’s affairs, achieving benefit for it and protecting it fron harm and 
‘corruption. All scholars of Islamic junsprudence have percetved this truth 
with regard to the well-being and upnghtnew of mdividuals; however, they 
have not one on to elucidate and demonstrate it with respect to the well- 
being and upaghtnes of the entire community ** 


2. Th Ashur likewise discusses equality, saying that it is a principle which 
applies in allsituations unkew there is something to prevent it from doing 50.44 


3. He holds that it ts a primary intene of the Law for all individual member of 


the Umunah to have equal opportunity to conduct themselves as they see fit, 
which is what és aneant by freedom. +3 


4, Ehewhere he states that the intent of the Law is to identify the various 
types of rights for the groups of people who are entitled to them.*# 
Morcover, the concept of right is connected with the concept of justice, 
since justice consists in identifying whae someone's right ts and enabling him 
ot her to enjoy that right #8 
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5. Ibn Ashur speaks of the concepts of inbom human nature (a!-fitral) and 
benevolence (al-samiah) as magasid.*6 


(@) Among modem thinkers, reference to this theme has been made by 
Muhammad al-Ghazali in some of his unpublished statements, Ahmad al- 
Khamlishi?? Yusuf al-Quradawi,?® Ahmad al-Raysuni,?? Ismail al-Has- 
ani,3° and others, all of whom propose listing justice, equality, freedom, and 
social, economic and political rights among the higher intents of the Law, 
especially given the fact that luniting them to five is nothing more than a per- 
sonal interpretation, put forth by Abd Himid al-Ghaeali, who bayed his 
enumeration on the prescribed punishments in Islam which were instinsted 
for the purpose of safeguarding these mags 


1. In a seminar on the theme of “Islamic Legal Priorities,” Shaykh Muham- 
mad al-Ghazali commented, 


‘There need to be additions to the five ewentials of the Law. After all, why 
should I not benefit rot the accumulated experience of fourteen centuries 
of Islamic history? Cornupe rule over the centuries has led ¢0 baneful out~ 
comes, Hence, to the five essentials I could add freedom and justice, 
‘expecially in view of the fact that I have the Que'an, which states, “Indeed, 
Jeven aforetione} did We send forth Our apostles with all evidence ot [this} 
truth; and through them We bestowed revelation from on high, and (uhus 
gave you] a balance [wherewith to weigh right and wrong), s0 that men 
might behave with equity” (§7:25). Hence, justice appears to be an intent of 
all the prophetic mesages The Sve ewential might serve ax enteria for [rul- 
ing on} secondary issues which we face: however, in order to regulate the 
‘onder of the stare, there has to be a yuarantee of freedoms, ¥* 


2. During the same seminar, the following comment was made by the late 
Muhammad Abd al-Hadi Abu Ridah: 


One cannot help but note the absence of the notion of the state which pon- 
sewes authority and which guards and implements the religson, and shis in 
spite of ts appearance in the writings of ethicists. Hence, might it be powible, 
alongside the notions of freedony and justice, the recognized religion, com= 
prehensive justice and broad hope, to add the authority of the state which 
brings everyone inte submission as we find isn al-Mawardi’s Adah al: Dany 
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vo alsin? In thin valuable sudy, ak Mawand! bangs together numerous con 
siderations which he aranges acconding te what apples to che circumatances 
of the individual and what applies to the condinons of waciety as» whole, 
‘which iva commendable thing ¥* 


3. As for Muhammad Siraj be adds equality as well, his view being that eq 
tality ranks only dightly lower than justice and freedom. The starting point, 
of eoune, i justice and equality; however, justice i not posible without 
quality, and there are texts which confirm also that equality is independent 
of usnce, 3 concept which has practeal appheations $8 

44. Al-Rhaisi sates: 


“There can be no doube that the maydhd, or the five higher interest, enumer- 
ated by al-Ghazall are no longer sufficient ay the sole point of reference 
ordering woctety’s alfass and relations ansong ts members. Don't she higher 
intent of the Law include, for example, jusce in both its individual and col 
lective senses, equality, imdividual freedom and the individual’ social, 
economic and political nyt, inchuting the right to participate in directing 
publi affairs (*Wwhone rule fu all maters of common concer] conulution 
among themselves" [42:58]). The adoption of wapisid wich as these as an. 
zuthontative point of reference at the present ime would enable Islamic 
thought to take part meaningfully in many aspects of social planning from 
which it has thas tir been atwent 34 


5. Yusuf al-Quradtawi states, 


believe that there isa type of mayibid which has not been given its duc, 
namely, thowe which have ts do with society at lange, For if mont of the 
rapid are relate to the individual, sich as the preservation of the individ 
ual’s religion, faculty of reson, life, materal wealth, ete., then where are 
freedom, equality and justice and of what value are they? This also calls for 
reconsideration. 35 


Writing on the theme of, “The Breadth and Inclusiveness of Human In- 
{crests in the View of Islamic Law,” al-Qaradawi proposes expanding the 
number of mayayid, saying: 
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In this way we come to see the inclusiveness of the human interests which 
Islamic law intends to extablivh and safeguard. After all, they are not simply 
earthly interests as the oppoacats of religion would like to claim; nor are they 
merely material interests as the enemies of spirituality allege, nor individual 
interests alone as % claimed by supporters of Existentialism and Capitalism, 
not the interests of the collective or the proletanat as chimed by the propo 
nents of Marxist and Communist school of thought. Nor are they racist 
regional interests as the proponents of bigotry would have us believe, nor the 
Acting interests of the current generation alone ay imagined by certain 
superficial views, Rather, the interests upon which Islamic law ts founded in 
bboth its univer and its particular, and which are taken into consideration 
{n its rulings overall, encompan both this world and the next, both matter 
and spine. Such interests represent the quest to achieve balance between the 
individual and society, between the class and the Umunah, between particu- 
lur national intereve and the common interevs of humanity. and between the 
interest of the present generation and those of gencrations to come.4% 


Given the way in which carly usil scholars spoke about magisid and human 
interests, one might be led to the conclusion that their primary concem was 
for human beings as individuals and that they were not concerned sufficiently 
about society and the Ummah. If this is the case, then pethaps their excuse is 
that societies are made up of individuals; hence, ifthe individual members of 
a society are sound and upright, the same will be true of the societies of 
which they area part. Moreover, individual members of a society will only 
be sound and upright if we preserve both the religious/spiritual and earthly/ 
mterial elements of their lives 

Whatever excuse such thinkers may have had, it must be affirmed that the 
Law of Islam does indeed concer itself with society just as € concems itself 
swith the individual, As such, it seeks to establish a balance berween the indi 
vidual and the communal in all spheres of life. 

There can be no douibe that Islamic law sets great store by higher social val= 
ves and clases them among its fundamental intents, evidence for which ean 
be found in texts [from the Qur'an and the Sunnah) which qualify to be clas 
sified as mutawitirah® and in rulings too abundant to enumerate. These 
values include: (1) justice or equity. (2) brotherhood, (3) solidarity, (4) free- 
dom and (5) dignity.37 
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Supporting his discussion with textual evidence from within Islamic law, 
al-Queadawi presents 4 detailed discussion of human dignity and human 
rights in general and the righes of the weak and oppressed in particular, the 
protection of which he classes among the magivid of the Holy Qur'an,3¥ 


6. In the context of discussing the theme of limiting the essential magisid to 
five, Ahmad al-Raysuat presents the views of Ibn Taymiyyah and Iba 
Farbiin and calls for: 


4 reconsideration of the mater of whether the ‘essentials’ of Islamic law 
should be limited to the Sve recognized at present, Theve essentials have, 
rightly, acquired a special standing and authonty. However, there are other 
vital interests whose importance the relgion has affirmed and which may 
Well be no less significant and inchasive than some of the five presendly recog. 
nized esentia, Hence, we should not deprive such anterests of a simular rank 
und recognition... It should be borne to ind that, as we have seen, the 
existing lst of ewentals is based on ijnhad and that the idea of increasing their 
number has been a valid possibility from times of old. It is not my desire to 
make any decisions which would be premature or out of place. However, t 
urge that this topic be opened up for discasion, subject to recognized stan 
dards of acadensicinteggity and evidence which meets such wandarch, 39 


7. In the coune of establishing the political grounding of human interests in 
the thought of tba Ashur, Ismail al-Hasani points out that the identification 
of the essential human interests in society is subject to what 1s dynamic in 
society and not te what is stan, to what is variable and not to what is con 
stant, This understanding, he says, leads to the recognition of the historically 
determined nature of the decision by eatly us scholars to restrict human 
beings’ essential interests [to nothing but the preservation of religion, human 
life, the faculty of reason, progeny and material wealth), Al-Hasani proposes 
the addition of the right to freedom of expresion, the night to political asso 
lation, the night to elect and remove rulers, the right to employment, food, 
housing and clothing, and the right to medical treatment, And in support of 
this perspective, he cites the views of Muhammad Abid al-Jabiri.¢° 


8, In his study enntled, “The Theory of Magdsid and Reality,” Yahya 
Muhammad states that “the current number of levels of human interests is 
not sufficient to meet the need, since it is clear that there are two types of 
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rulings which are not included within them. The first of these is what al- 
Juwayni refers to as taf abbudt,” thar is, rulings for which there is no rationally 
discernible purpose, which serve no known human interest and which, asa 
consequence, call for unquestioning submission. As for the second type, 
which we term judicial interests (al-maydlib al-bugiigiyyah), no mention is 
made of them in discussions of the traditional levels, be they general interests 
or particular ones.” At the same time, Muhammad holds that the five univ 
cersals (al-kulliypat) have to do with people's material needs. whereas the tre 
‘maqiyid are those which he terms ultimate intents (al-magdsid al-ghd"iyyth), 
the most prominent of which are: worship and devotion (alert abbied), prue 
dence (al-ta'aggul), emancipation (al-tahamw), assuming the traits [of the Di- 
vine] (al-takhallud, unification (al-tawabbud.and perfection (al-takamanud 4* 


§ Second: We for our part affirm the view that the univerals of Islamic law 
cannot, as a matter of principle, be restricted to a particular number. As for 
their application, a discussion of this may be found in Theme 3 of dis 
chapter, which presents the details of our propoul entitled, "From the Five 
‘Univernls to the Four Realms” and in which we add a number of madrid, 
bringing their total from five te ewenty-four 

In regard to the maid whose addition i being suggested by other mod= 
em thinkers, namely, justice, freedom, equality, and human nights. 1 offer 
the following observations: 


(a) T have added justice to the maydyid which belong to the realm of the 
‘Unumah and wider humanity. 


(b) As for freedom on the individual level, 1 view it~ along with human dig 
nity — as the non-material aspect of the preservation of human life, which I 
do not restrict to the physical or material aspect alone, In addition, 1 locate 
individual freedom in the realm of the preservation of honor, which I do not 
restrict to the sexual aspect alone. 


(©) As for freedom on the level of the Urmah, I view it as an outcome of 
safeguarding the Ummah’s foreign security. Moreover, neither individual 
nor communal freedom is, in fact, an absolute value; rather, # iy a relative 
value governed by legal and socal considerations 
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“The sbsolute freedom spoken of by European Enlightenment philosop- 
hers, and which served as the basis for the French Revolution and 
individualism, quickly revealed itself to be a concept that leads to injustice, 
since it is exploited by the powerful and wealthy in order to oppress the weak 
and indigent. Consequently, the individualist school came to be opposed by 
the collectivist school (whose applications include Comnnunism and Social- 
ism), which concemed itself with equality even at the expense of freedom. 

Je was only in the early part of the 20th Century that people were led to 
‘embeace the moderate socialist school, which holds that although freedom 
and other human rights ace not absolute, they neverthelews have a social 
function. This is also the approach of moderate Islam as described by Ibn 
Ashur, who defines freedar as the mdividual's ability to dispose af his own 
affairs and pervon however he chooses within the limits set by Islamic law. 
The clearest manifestations of this include freedom of belief, freedom of 
speech and freedom of action, whether in relation to oneself oF in relation to 
somone else's actions. 

Ibis Asbur makes clear that Islamic Law has tights over its adherents which 
accordingly restrict the freedom with which they conduct themselves, and 
that the violation of people's freedom is a type of injustice which must be 
dlealt with by those in power, who have been appointed to carry out justice 
for the opprewied by examining the degree of freedom granted to human 
beings under the Law. Similarly, Islamic law encloses freedom of action 
within the protective wall of sadd al-dhard''* through many of its rulings, 
preciely in order to prevent the breach of such freedom. +2 

This is the concept of freedom in Islamic law which, in Ibn Ashur’s view, 
aries from inborn human nature and which, according to Allal al-Fasi, is 
inseparable from responsibility and accountability before the Law, Such 
responsibility and accountability grow, in tur, out of belief in the divine 
‘oneness (ah-tavihi), which delivers human beings from servitude to all that is 
not God. From this concept Ibn Ashur derives the various forms of freedom, 
inchiding freedom of belief, national freedom, individual freedom, political 


frcedom, the freedom to engage in setentifie research, and freedom of 
actions’ 


(d) As for equality, it is kewise not an absolute value, for although there is 
‘equality in our accountabality before the Law, we abo find that: 
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1. Equality does not apply to divine rewand and punishment; afterall, here is 
xno equality between those who do good and those who do evil. Similarly, it 
does not apply to things which are acquired in life; hence, there cannot be 
said to be equality between those who know and those who do not. Rather, 
God's ways are manifested in the order of life: "Nay, as] it is We who dis- 
tribute their means of livelihood among them in the life af this world, and 
raise some of them by degrees above others, to the end that they might avail 
themselves of one another's help ~ [s0, too, it is We who bestow gifts of the 
spirit upon whomever We willl: and this thy Sustainer's grace is better than 
all [the worldly] wealth that they may amas” (43:33). 


2. In his book, al-Fai'id, al~zz ibn “Abd al-Saltin devotes a chapter to the 
enumeration of those things in which people are equal and those in which 
they differ from cach other. He states, "Huran being are equal with respect 
to the means of acquiring knowledge and forming convictions concerning 
questions on the fundamentals of the religion, while they differ on the level 
of traits and charactenstics on the basis which different things are required of 
them, Such differences among people include, for example, inability vs. abil- 
ity, masculinity ¥s. femininity, presence vs. absence, slavehood vs. freedom, 
power vs, weakness, distance ws. neamess, wealth vs. poverty, want vs. abun 
dance, ete.. since for all those ¢0 whom such differences apply. God 
Almighty has established rulings suitable to who they ate and appropriate to 
their particular state and circumnstances."44 


3. In his diseussion of this theme, Allal al-Fast concludes that the kind of 
‘equality acceptable within an Isamic framework is equivalence with respect 
to absolute justice,45 which means that equality is subject tw justice 


4- As for Ibn Ashur, he holds that equality in Islamic legislation is a principle 
which applies in all situations unless there is some factor which would render 
ic inapplicable, He regards innate human understanding as a criterion in this 
respect; hence, everything in relation to which innate human understanding 
perceives that there should be equality, Islamic legislation imposes equality 
in relation thereto, whereas in relation to those things in which innate 
human understanding perceives that there ought to be distinctions among 
human beings, Islamic law refrains from imposing equality given the exis 
tence of preventative factors, be they legal, social, political, or related to 
people's natural dispositions 46 
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5. In our view, equality should not be regarded as an all-inclusive principle 
which applies to all situations but, rather, one which pertains specifically to 
situations concerning which Islamic legal rulings call for equality. 

(©) Lasly, with regand tw human nights, they are numerous and overlapping 
within the various branches and rulings of Ishimic nw. Moreover, not all 
human rights are on the same level of pnonty; hence, the ight to life, free~ 
dom of ownership, education, etc., are so important that they are closely tied 
tw the preservation of hurman life, material wealth, and the faculty of reason. 
Other rights, however, such a8 the rights de to neighbors, guests, those who 
knock at one's door and friends, pertain ypecifically and solely to a particular 
putt of one of the branches of the Law. Consequently, i is sufficient, in order 
to guarantee such rights, 1 affim the general prinaple of the sovereignty of 
the Law which we had occasion to mention in the coune of discussing the 
‘magpid of the Ummah’s institutional organization, 


[rneme 2] 
The Types and Categories of Magasid 


1s not our intention here to repeat what has already been said on this par= 
ticular topic: what we hope to do is simply to eliminate the ambiguities 
which have arwen from the plethora of overlapping categorizations, terms 
and definitions which have come to be used in discussing magisid. To this 
«nd, we will briefly expound our view on the following subthemes: 


(1) The magisid of creation (magisid ala, 

(2) the higher mapiiéd of the Law (magitid alshar ah al-‘Aliya), 

(3) the universal magiyid of the Law (maqiid al-sharah al-kulliyyth), 

(4) special mas of the Law (maglid al-shar ah al-Khagsah), 

(5) the particular magdsid of the Law (magiyid alsshar ah al-juz"iyyah), and 
(6) busmars map (ragasid ol-mnkallan 
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[Swhtheme 1]: ‘The Mospisid of Creation 


We must fint draw a distinction between the intents behind the command 
to create (musi ale'wmr w-takwni) ~ that is, the intents or purposes of cre~ 
ation ~ and the intents which underlie commands that impose obligations 
‘on us as God's creatures (magisid al-'amr al-takliff), that is, the intents of 
Jamie law (magigid alesharf ah). These two categories of magasid are con- 
nected, yet distinct, as we hope to show an what follows. 

Al-Shatibl notes that “a leyal intent is one thing, and a creational intent is 
another; moteover, one can be present without the other, and vice-veraa."47 
Elsewhere he claniies his view somewhat as i relates to scholastic theolo- 
gy. However, space docs not permit a presentation of this discussion; rather, 
four concem here is with two aspects of legal and creational intents, 


§ First: 


(a) The first aspect is illustrated in the following words from the Holy 
Quran, where God declares 


1, “have not created the invisible beings and men to any end other than that 
they muy [know and] worship Me™ (5 1:56). 


2. “Behold, | am about to establish on earth one who shall inherit it 
(kehaifihi)” (2:30), 


3. "Verily, We did offer the trust [of reason and volition] to the heavens, and 
the eth, and the mountains: but they refused to bear it because they were 
afraid of it. Yee man took it up = for, verily, he has always been prone to be 
most wicked, most foolish” (33:72) 


4. "Did you, then, think that We created you in mere idle play. and that you 
would not have to retum to Us?" (252115) 


§. “We have not created the heaven and the earth and all that is berween 
them without meaning and purpose” (38:27). 


6. "We have not created the beavens and the earth and all that is between 
them in mere ille play; none of this have We created without [an inner] 
truth, but mow of them understand it not™ (4.4:38-39), 
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7. "And He itis who has created the heavens and the earth in six acons: and 
ever since He has willed to create life.) the throne of His almightiness has 
rested upon water, [God reminds you of your dependence on Him) in order 
to test you [and thus to make manifest} which of you is best in conduct 
(117). 


8. “Hallowed be He in whose hand all dominion rests, since He has the 
power to will anything; He who has created death as well as life, so that Hi 
might put you to a test [and thus show] which of you is best in conduct 
(67:1-2). 

‘These and many similar passages from the Qur'an clearly have two do with 
the intent of creation (al-gagd al-khalgi), though this docs not preclude theit 
shedding light on the intent of the Law (alsyayd al-taklff). Shaykh Abd Allah 
Damuz, the commentator on al-Shagib’s alMuwafagdt, believes that passages 
4.5. and 6 above bear a connection to the establishment of Islamic law rather 
than to the origin of creation.4¥ As we sce it, however, they establish a link 
berween the former and the latter 


(b) The following examples may serve to clarify the relationship between al- 
qs alskalyt atv al-gayd al-taklif 


1. Qur'anic venes pertaining to worship as one of the purposes of creation 
have their parallel in the purposes of the Law, This parallel is spoken of by al- 
Shaqibi when he writes, “The intent underlying the establishment of the 
Law is to deliver human beings from enslavement to their selfish whims and 
desires in order that they might be God's servants by choice just as they are 
His servants out of necesity.'"S° In other words, the Law was established in 
ordef to enable human beings to seek God in all circumstances and submit t0 
His judgments at all times; this is the meaning of devotion to God. 5* 

It should also be noted here that, as will be seen below, this is among the 
higher intenss of the law, and not the intent referred to as preservation of the 


religion 


2. Similarly, hursan beings’ role as vicegerents on earth ~ as one of the pur- 
poses of ereation ~ is paralleled in the purposes of the Law by the fact that to 
the best of their ability and in accordance with their particular skills and gifts, 
human beings represent the One who established them as vicegerents by 
executing His judgments, fulfilling His purposes, and safeguarding the 
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interests which the Lawgiver intends to preserve. The role of vicegerent is 
both public and private, general and specific, a may be seen from the words 
of the Prophet, “Each of you is a shepherd, and each of you is responsible for 
his/her flock."5* As will be seen in Theme 3 of this chapter, this is included 
among: mapiid alssharf ah as they pertain to the Urimah and to humanity as 3 
whole. 


(6) Both types of intents (the intents of ereation and the intents of the Law) 
may abo be reflected in the same Que‘anic verses, 


1. This nay be seen in the words of God Almighty in the Qur'an, “Behold, 
We have created you all out of a male and a female, and have made you into 
nations and tribes, so that you might come to know one another" (49:13). 
‘The proces of coming to know one another serves as an intent of the ere- 
ation, just as it yerves a8 3 purpose of the Law, without any contict between 
the two meanings. 


42, The same applies to the verse which speak of human beings’ call (o popu 
late and develop the earth. 


§ Second: The second aspect, having to do with God's wayy in relation to 
His creation, is revealed in the words, “For, He it is who has made you 
inherit the earth, and hay raised some of you by degrees above others, s0 
that He might try you by means of what He has bestowed upon you" 
(6:165), as well s in numerous other verses having to de with the natural 
disposition and instinets which God has instilled within human beings, 


1. One example of such God-given dispositions is the sexual instinct which 
ensutes the preservation of the species and which is found not only in human 
beings, but in animals ant plants as well. Such observations lead to the con- 
clusion that the preservation of the [various] species is among the intents of 
creation. This intent of creation is paralleled in the intents of the Law by the 
restriction of sexual relanionships to the context of marriage, the encourage- 
ment of procreation, the granting of sympathy, affection and compassion 
[between spouses), as well as the safeguarding of funily lineage and honor, 
which are deale with in detail in the context of our discussion of the realms of 
the individual and che farsily 


A NEW CONCEPTUALIZATION OF MAQASID 9s 


2. Another example of such God-given dispositions is found in the fact that 
God has brought the creation into existence and caused some creatures to 
need others in order to ensure that each group looks out for the interests of 
others.53 This, then, iy among the intents of creation which, in the realm of 
the Lavy, finds its parallel in the intents of cooperation and exchange af bene- 
fits, whether on the level of the Ummah or that of wider humanity, as well as 
what such cooperation requires by way of the allowance of contracts and the 
requirement that they be faithfully adhered to. 


‘These examples should suffice to clarify the distinction between the 
intents of the creation and the intents of the Law. 


[Swhthemie a}: The Higher Magdsid of blamic Law and Foundational Concepts 


Referred to by some as the general magisid of Islamic law, they are ranked 
highest among the legal intents with respect to abstractness, theoreticality 
and brevity. 


$First; There are a number of different perspectives on how to identify 
these maisid: 


1. Some favor deriving them from verses from the Holy Qur'an which clan 
fy the intention behind the sending of God's messengers and the revelation 
of the divine messages, Such a derivation yields a set of magayid which 
includes right guidance, instruction, uprightness, dlumination, truth, com= 
passion, justice, 5# ecquality,S5 the strengthening of the Ummah, as well as 
prudence, emancipation, asuming the traits [of the Divine]. unification, and 
perfection.s 


2, Some devote special attention to the wonhip of God, serving ax His 
vicegerent, and populating and developing the earth. 57 


3. Others focus on the achievement of benefit and the prevention of harm, 


4. The process of comparing and contrasting obedience-based intents (maqi- 
gid al-ta'ah) and human interest-based intents (magdsid al-maslabah) has led 
some to ask: Were human beings created for the sake of worship, or was 
worship instituted for the sake of human beings?™® 
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5. Still othors have listed among the magisid concepts, distinguishing fearu- 
res, means, and mechanisms such as alleviation (al-tayst) and the elimination 
of hardship, allowing for inborn human dispositions, beneficence and com- 
passion, prohibitions against the use of legal artifices (man’ al-tahayul), 
making allowance for evasive legal devices (munf'at al-dhara'i') and respect 
for the Law.5* 


§Second: And now, 


om brevity to detail: 


(a) Many verses of the Holy Qur'an clanty the purpose behind the sending of 
God's messengers and the revelation of His inspired messages, For example: 


1. The phrase, "those who believe and work righteousness” is repeated 40 
frequently throughout the Qur'an that it draws attention to the importance, 
as woll as the inseparsbility, of faith and righteous action, Indeed, the Qur'an 
‘tates exphieitly that “all who believe in God and the Last Day and do right 
‘cous deeds shall have their reward with their Sustainer; no fear need they 
have, and neither shall they grieve” (2:62), thereby confirming that these are 
the principle clements of all [valid] sects and rebgyons,@ 


2. "And thus [O Prophet}, We have sent thee as evidence of Our] grace 
towards all the worlds” (21-107) 


3. °...a guidance for all the God-conscious” (2:2), 


4. "Alif, lim, ni’. A Divine writ [is chis ~a revelation} which We have 
bestowed upon thee from on high in order that thou might bring forth all 
mankind, by their Sustainer’s leave, out of the depths of darkness into the 
light: onto the way that leads to the Almighty, the One to whom all praise is 
due" (14:1) 


5. "Indeed, God bestowed a favor upon the believers when he raised up in 
their midst an apostle from among themselves, to convey His messages unto 
them, and to cause them to grow in purity, and to impart unto them the 
divine writ as well as wisdom ~ whereas before they were indeed, most abvi= 
ously, lost in error” (32164) 5" 


(b) The Mesenger of God would occasionally utter concise statements such 
4s, (1) “Say, I have believed in God’, then straighten your path" (2) "I was 
only sent to perfect noble character traity,"*? and (3) “Iam a mercy given."* 
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() This is the way in which the Companions were accustomed to under- 
standing the wniveruls of Islam, Rub'T ibn “Amir, who was the courier for 
Sv'd, the Muslim commander during the Battle of al-Qidisiyyah, was asked 
by Rustum, commander of the Persians, “What brings you here?” Ruib'l 
replied, “God has sent us to deliver whomever wills to be delivered from the 
worship af [God's} servants to the worship of God [Himself], from the con- 
striction of this earthly existence to ats broad expanses, and from the injustice 
of religions to the justice of surrender to God, that is, Iam, Hence, we have 
been sent to bid God's creatures to embrace His religion 


(4) Imam al-Ghazalt states clearly that in its origin, the term maslabah, or 
interest refers to the achievement of benefit and the prevention of harm; 
these, of course, are human intents, the achievement of which is vital for 
human well-being. However, what is meant by the term ‘interest’ as used 
here is, specifically, the safeguarding of the intent of the Law, and the intent 
of the Law where human beings are concerned consists of five elements 
namely, the preservation of their religion, lives, faculty of reason, progeny 
and material wealth 

Hence, whatever includes the preservation of these five fundamentals is an 
interest [in the sense ofa benefit], and whatever leads to their lows or forfei- 
ture is a source of harm, the prevention of which is likewise a benefit 
(maslahah).¢4 Hence, al-Ghazals defines the term ‘interest’ as the preserva~ 
tion of the intent() of the Law. after which he defines the intents of the Law 
as these five fundamentals. In addition, he identifies the means of ascertain~ 
ing the intents of the Law as the Que’a, the Sunnah and the consensus of the 
Muslin: commumiy 


(e) Ibn Rushd the grandson (d. 595 au/ 1198 ac) did not write specifically 
on the subject of mapivid ul-shar ak. However, in the conclusion to his book, 
Bidayar al-Mujtahid, he identifies the intents of acts which 
accordance with the Law as being the achievement of moral and spintwal 
virtues, such as gratitude, chastity, justice, and generosity. Similarly, we read 
in his book Fay! al-Magal that the intent of the Law is simply to teach the 
truth and how to actin truth, In the view of al-Raysun, fbn Ruashd is daw 
ing our attention through these statemenss to highly significant aspects of the 
higher intents of Islamic Law (al-mayayid al-'ulyit li aleshartah abislamyyal), 
natnely, the educational and moral aspects to which reference is made an the 


rerformed in 
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words of God Almighty, "He it is Who has sent unto the unlettered people 
an apostle from among themselves. to convey unto them His messages, and 
to cause them to grow in purity, and to impart unto them the divine writ as 
Well as wisdons ~ whoreas before that they were indeed, most obviously, lost 
in error...” (62:2).-*S 


(f) Later, in the course of defining the concept of the appropriateness of the 
ila, that is, the basis [for this or that legal ruling) al-RGizi declares, 


"That which is appropetate’(almumioib") is that which Keads to what is suit- 
able for human beings with reypect to attainenent (lahsfM and perpetuation 
(ihpa). Attuintnent might be defined as the achievement of benefit, while 
perpetustian might be defined as the prevention of harm, since in relation 
What one intends to perpetuate, its elimination would cause harm, while i 
perpetuation would bring benefit. Morcover, this attainment and peepetta= 
might be based exther on knowledge, or on reasonable certainty. In 
‘either of these two case, may be either earthly/material or otherworldly/ 
spiritual in nature, Benefit (manfi‘ah) may be said to be the equivalent of 
pleasure ot whatever leads thereto, while harm (madanah) may be said to be 
the equivalent of pain or whatever leads thereto. Pleasure has alvo been, 
defined as che realization of whar is appropriate, while pain has been defined 
4s the realization of what # unitable. Av eit, however, neither pleasure 
1ho¢ pain should be defined, since they are among the mot clearly perceptible 
of all things to a living being. which of nevenity perceives the difference 
between them, the difference between them and other things, as wel as that 
Which would be difficult or impowible wo define in terms of anything more 
evident [than itself]. 


Here, then, we find that whereas al~Ghazili links interest (maylahali) with 
IMlamic law, al-Reazs links interest (benefit, or anf ah) with pleasure, and 
harm (madanah) with pain. However, he then rejects the notion of defining 
pleasure and pain as the realization of what is suitable and unsuitable respec 
tively. In fact, he rejects the noGion of defining them at all, since they are ‘the 
most clearly perceprible of all things [experienced by} a living being.” In 0 
saying. al-Razi seems to be speaking of what Ibn Sind (d. 428 au/1036 Ac) 
termed innate human understanding (a-fitra) 
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(@) As for al-‘Izz ibn ‘Abd al-Salam, he asserts in his book, al-Quwifid that 
“Islamic Law in its entirety consists of {human beings’ best] interests either by 
warding off harm or bringing benefit."*7 Moreover, he opens his book, al- 
Fawi'id by saying, in explanation of the nature of benefit and harm, “God 
sent His messengers and revealed His holy scriptures in order to bring that 
which is beneficial and to prevent what is harmful both in this world and the 
next.” He then proceeds to define what he means by benefit and harm, say 
ing, “Benefit is equivalent to pleasure or its cause, or happiness or its cause, 
while harm is equivalent to pain or its cause, or sorrow or its cause." 

In this definition, al-"Lzz follows al-Rauzi in avoiding a link between inter- 
‘est (maslahah) and magasid al-sharf ah. Instead, be defines maslabalr in terms of 
the general linguistic import of the word, an import which can be recog- 
nized ~ as was explained earlier ~ through reason, human experience and 
‘custom. At the same time, however, al-'Izz later stipulates that maslaliah not 
lead to harm, be it immediate or delayed, which brings in ity wake even 
greater harm, For indeed, “Many a moment's pleasure has given rise to 
untold grief and calamitous affliction." 


(h) The intimate fink berween maylahah, o€ ‘interest’, and Islamic law was 
later restored by Ibn Taymiyyah and his disciple tbn alsQayyim (4. 751 
A1t/13 50 Ac). Ibn Taymiyyah asserts that innate human understanding is the 
basis for recognizing truth and benefit (ah-nifi) ~ which is the equivalent of 
what the Quran refers to as al-ma'rif, that is, ‘the doing of what is right" 
(3:104) enjoined by the Law of Islam ~as well as falsehood (al-hiil), and 
harm (al-din) ~ which are the equivalent of al-munkar, or ‘the doing of what 
is wrong’ which Islamic law prohibits 


() As for Ibn al-Qayyim, he made the well-known statement quoted earlier 
in which he asserts that “Islamic Law is structured and founded upon wise 
purposes and the best interests of God's servants both in this world and the 
next.” 


() In the case of al-Sbitibi, he makes reference to four intents of the Law- 
iver (magaid al-shiv’) as well as human intents (magasid al-mukallafin), 
which will be discused elsewhere, As for the intents of the Lawgiver, only 
the first and fourth of those specified by al-Shasibi can actually be viewed as 
‘magdsid. The second, which has to do with the establishment of the Law for 
people's understanding. is discused by al-Shitibi in terms of the Law's 
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having been revealed to an unlettered people whose Language was Arabic; 
whereas the third, which has to do with the establishment of the Law as a 
standard of conduct, he discusses in relation to human capacity and hardship. 

“The first and fourth intents of the Lawyiver, which are an fact che only two 
Which bear a connection to magi alsin’, are also closely interconnected: 


1. Concerning the first intent, al-Shitibt states chat Islansic law was estab- 
lished for the sake of safeguarding human beings’ best interests both in this 
life and in the Ife to come, and thar its requirements are based on the 
achievement of its maqisid for the creation (‘ereation” being wed here in the 
sense of human beings).7° 


2. As for the fourth intent, he terms it the Lawgiver's intent to bring human 
beings under the Laws jurneliction, saying that God's intention is “to deliver 
human beings fom enslavement to their selfish whims and desires in order 
that they might be God's servants by choice just as they are His servants out 
7 Ie is clear that this intent of the Law parallels worship as an 
Intent of creation (in the sense of the command to bang the creation into 
existence), 


3. With respect to the link between these two types of intent, Shaykh Abd 
Allah Darraz states that “the first ype means the establishment of an order 
which guarantees happinew both in this world and the next for those who 
adhere to it, while the fourth is that the Lawyer calls upon His servants to 
place themselves in subjection to this order, and not to their whims and 
desires. "78 


4 One may easily perceive the link here between human interests and the 
intents of the Law in what may be viewed as a return to al-Ghazili’s concep= 
twalization of this theme. 


(&) Coming to tbe Ashur we find that 


1, He refers to this level of magivid sometimes as general intents (al-magiyid 
al-‘dmmah), the general intent (al-magrid ales), the supreme intent (al- 
‘magsid al-d sam), oF overall intents (magasid fi al-jumlah), and at other times 
higher intents (al-mayiyid al-'aliyah), from which we ourselves have taken 
this term, With respect to common characteristics among similar rulings, Ih 
Ashur states, “If these charactenstics are secondary (for iyyah) and easily 
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discernible (guribah), we refer to them as ‘lal, that is, bases, such as the capac 
ity to intoxicate. If, on the other hand, they are univerals, we refer to them 
as immediate intents (magisid qurfbah), such as the preservation of the faculty 
‘of reason; and if they are higher universal, we refér to them as higher intents 
(magayid “atiyeh), of which there are two types: sources of benefit, and 
sources of harm,"79 


2. In relation to higher intents, we find that Ibn Ashur makes no distinction 
beeween the terms mayityid (intents), mafahim (concepts), and khasa'is (fea~ 
tures). Thus, for example, he speaks about the concepts of innate human 
understanding, benevolence and compassion, rights, equality, and freedom, 
for which he sometimes uses the term maydsid, and at others, other terms. 
The intents of the Law (magipid al-sharl at) are, in his understanding, based 
on the most central foundation of the Law, namely, alfitwh, that is, innate 
human understanding of disposition. 74 Benevolence (alsamalial is the most 
prominent feature of Islamic law and its most central intent,75.As for equality 
it isa principle which applies in all situations unlew there i some cause oF 
consideration which renders it inapplicable, while the equality among the 
various members of the Unimab with respect to the ability to conduct them- 
selves as they see fit ~ in other words, froedom7®~ isa fundamental intent of 
the Law.77 And where rights are concerned, he holds that it isthe intent of 
the Law to identify the various types of nights and those to whom they are 
due? 


3. With regard to. magdsid in particular, Ibn Ashur states, 


An inductive reading of numerous pieces of textual evidence from the 
Qur'an and the authentic Sunnah Jeads inevitably to the certainty that the 
rulings of Islamic law are founded upon wise purposes and bases which are, 
themselves, founded upon [the intent of achieving] the overall well-being of 
society and its individual members, as shall be seen. Moreover, itis our aim. 
here to demonstrate that the Law has overall intents (magdyid flal-jumtah), 
while leaving the specifeabon of their derail to frture discnwions.79 


Ibn Ashur defines the general intents of the Law as: 


the meanings and wise purposes ow the part of the Lawgiver which can be 
discerned in most or all of the situations to which the Law applies such that 
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they can be seen not to be awociated exclusively with 3 particular type of rul- 
ing. Included here are the fearures of the Law, its overall intent, and the 
ineanings which can be discerned throughout it It ikewtse includes {wrse] 
purposes which are not observable in all eypex of rulings, although they are 
cobvervable in many of them *° 


Jn a third pasage, Ibn Ashur discusses what he terms the general intent (al 
magyid alm) of Islamic legisation, noting that its “to preserve the order 
of the Ummuh and perpetuate its well-being and integrity through the well- 
being and integrity of those who safeguard this order, namely, the human 
race." 

In a fourth pasage, Ibn Ashur states that “the supreme intenc" (al-magsid 
sala! sum) of Islarmie law is “to achieve well-being and integrity and to pre~ 
vent harm and corruption.”** 

Ina fifth pasage, he observes that “the intent of Islamic law is to preserve 
world order and to regulate people's conduct in a way which protects against 
the spread of corruption and weaknes. This, in tum, can only come about 
by achieving benefit and warding off harm in the true senses of theye 
words." 

‘What can be concluded from the foregoing is that Islarnic legislation has 
two functions: (1) "to reform corrupt conditions and to declare the fhet that 
they are corrupt..." and (2) t© affirm wholesome, ethical forms of conduct, 
namely, those referred te as al-ma nif, or the doing of what is night. As God 
Almighty declares concerning the Prophet, he “will enjoin upon them the 
doing of what is right (al-mut nif) (7:1 57).°S4 

Thus, tbn Ashur specifies the overall intent fof the Law} as that of achiev- 
ing benefit and preventing harm for society and its members. Moreover, his 
interest m the societal aypect of this intent leads him to state that the preserva~ 
tion of the order of the Uninah/world ts the intent, and that achievement of 
interests isthe means to fulfill this intent 


(1) As foe Allal al-Fasi, be idennties the general intent of the Law as 


tm develop and popula the earth and preserve the order of peaceful coexis- 
tence therein; to enure the earth's ongoing well-being and usefulnen 
through the piety of thone who have beon placed there as God's vicegerents; 
1m enmure that people coeduct thermelves juny, with moral probity and with 
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integrity in thought and action, and that chey reforms that which necds 
reform on earth, tap its resources, and plan for the good of all. "5 


‘This statement by Allal al-Fasi indicates that populating and developing 
the earth and preserving the order of peaceful coexistence therein are the 
intent, or magsid, and that the well-being and piety of those who have been 
placed on earth as God's vicegerents are the means to achieve this intent. 


In light of the foregoing it might be asked: Are these statements by Ibn 
Ashur and Allal al-Fasi an attempe to farther abstract the higher intents of the 
Law by making the notion of benefit and harm nothing but a means, and by 
highlighting the concepts of the Ummah, the world, and populating and 
developing the Earth? Pethaps...5 


(i) Similar to this trend, yee more explicit and clearly defined, is the concep~ 
twalization offered by Yahya Muhammad, who holds that the five univenals 
are related only to human beingy’ material needs and that, as a consequence, 
they are not ewential magiyid. At the same time, however, he acknowledges 
them to be among the necessary conditions for the achi 
muagisid, In other words, he holds that they are conditional magdyid whose 
purpose is to achieve other, truc magiyid, According to this conceptualiza~ 
Won, itis these ather, true migisid (also termed ultimate intents, or al-maplyid 
al-ghi'iyyah) which constitute the ultimate end of Islamic legilanon, which 
sceks to achieve happinew for human beings. These ultimate intents are a set 
of values, the most prominent of which are: worship or devotion, prudence, 
emancipation, assumning the traits fof the Divine}, unification and perfection, 
each of which has both an outward dimension and an inward dimension. 

Muhammad also notes the absence of legal interests (al-mayilih al-hugig- 
iyyah) from the [traditional] list of essentials. *7 


{n) Before presenting my own perspective, I would like t0 offer a number of 
considerations 


1. Given that our concern is a discusion of magisid, itis necessary to exclude 
those things which, although they are related to the magisid in some way or 
another and might tend to be confused with them, actually belong to a dif- 
ferent category. What I arn referring to here are things such as the found- 
ational concepts which served as a starting point for some in their discussions 
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‘off magayid, such as innate human disposition or understanding (al-firal) and 
beneficence (al-samabak), distinguishing features [of the Law} such as allevia~ 
tion and the ehmination of hardship, mcans and mechanisms such as the 
prohibition against legal subterfuges, closing and/or opening the door to 
loyal antifices (sadd aldhord'? we fatwa) and respect for Islamic legislation, 
2s well as major values of relevance, the sum total of which goes to make up 
‘the philosophy of legislation.” 

2 Given that our concer is with a discussion of magdyid al-sharf ah, that is, 
the intents of the Law, and not with magigid al-mukallafin, that is, human 
intents, itis necessary to adhere to the eritenion laid down by al-Gharab, 
namely, the search for human interests recognized by the Law. and not 
human interests in their noa-restricted sense ay understood by human beings 
without reference to the Law 


3. Of the human interests recognized by the Law, some ate religious/spirt- 
tual in nature, while others are earthly ‘material in nature. Hence, adherence 
to the Law does not require that we restrict ourselves solely to so-called reli- 
ious interests, since Islam does not recognize this type of distinction 
between the sacred and the worldly, Rather, magisid relating to pure wor- 
ship and devotion, magibid relating to pare human interest, and those which 
are common to both, are all included within magibid a-shar,, that is, the 
intents of the Law, ina single, integrated system which encompasses the 
realm of what has come to be termed human rights 


4. Ie makes no sense, therefore, to ask whether hutnan beings were created 
for the sake of worship, of whether worship was instituted for the sake of 
human beings. Rather, the dual magisid of obedience and preservation of 
human interests ate fundamental and interconnected." 


5. The search for the higher intents of Islamic lw requires a certain degree of 
abstraction and comprehemsiveness. However, this does not mean that we 
must err in the direction of excesive brevity, as when we restrict them to the 
achievement of benefit and the prevention of harm’? without an explana- 
‘Hon which serves to distinguish Islamic law from pragmatism, for example.9* 


6. At the same time, such a search requires that a distinction be made bet- 
‘woen the abstract level and the practical level, which finds its place among 
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the universal intents of the Law (to be discused below) such as education, 
prudence, assuming the traits {of the Divine], unification, strengthening the 
‘Ummah, etc. And thus we find that what we are seeking is a set of higher val- 
ues which fulfil the intents of creation (magisid al-khaly) and which are 
translated in practical terms into the universal magisid. 9 


7. This does not mean that we will necessarily be able to deduce logical, geo 
metric or mathematically precise relationships among these values. or 
between these values and the intents of creation and the universal magasid, 
since such values are interconnected and overlapping and, taken together, 
constitute an integrated network or system. 


8. It should also be remembered that any conceptualization of this system is 
merely a human attempt to depict absolute values, And how can the merely 
relative account filly for the absolute? Rather, the most we can hope for is to 
formulate, not the one correct conceptualization but, rather, a number of 
posible conceptualizations, one of which may be the notion of the divine 
unity and justice which was championed of old. 


9. In light of the foregoing, my own conceptualization of the higher magisid 
is as follows: The higher intents of the Law are embodied in the worship of 
God, acting as His vicegerents on earth, and populating and developing the 
arth through faith and it requirements. Such requirements of faith include 
righteous action which achieves happiness both in this life and the next, 
Which encompasses both the material and spiritual aspects af existence, and 
Which strikes a balance between the interests of the individual and those of 
society. between particular national interests and the interests of humanity at 
large, and between the interests of the current generations and those of gen~ 
erations to come, All such intents, moreover, find their expression on the 
respective levels of the individual, the family, the Ummah and all of humanity, 


§ Third: 


(a) At this level of abstraction, there is a near merging of the ideas of intents 
(magayid) and rules (qauifid), And there has, in fact, been a blending of 
magdyid with rules pertaining to the fundamentals of jurisprudence (al- 
quid al-wsiliyyah) and universal rules (algawsid al-kuliyyah), We will 
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postpone our discussion of this abject to the upcoming subtheme, content= 
ing ourselves here with a reference to two successful attempts at deriving 
rules relating to mapiyid. ‘The first of these two attempts is that made by al- 
Raysuni based on al-Shitibi’s books, al-Muwifagdt and al-Ptisam.93 and in 
the conne of which he derives $4 rules: the second is that made by al-Hisani 
based on fbn Ashur’s book entitled, Magdsid alSharf ah.4 which yields 34 
rules, Al-Raywint divides these rules into three groups, namely: (1) intents of 
the Lawgiver, (2) human intents, and (3) how the intents of the Lawgiver 
may be ascertained. Al-Hasani also chvides them into three categories namely: 
(1) rules pertaining (© general intents, (2) rules pertaining to specific intents, 
and (3) rules for cormborating intents of the Law. 


(b) What follows is a listing of al-Shitibi’s rules of relevance to the higher 
intents5 


1, Divinely revealed laws have been established in order to serve human 
beingy’ best interests both in this world and the next. 


2. An inductive reading of the various types of textual evidence found in the 
Law — both those of univensl import and those which apply’ to particular s 
uations = confirms conchasively that the Lawyiver intends to preserve human 
interests, including those which are classified as essentials, exigencies and 
enhancements. 


3. The creation of the earthly realm is based on Gods bestowal of blessings 
on His servants in order that they might receive them, enjoy them and give 
thanks to God for them, and that He, in tum, might reward them in the life 
to come; these two intents are among the most central intents of Islamic law. 


4, The purpose tor which the Law was eaablished is to deliver human beings 
from enslavement to their whims and selfish desires s0 that they might 
become God's servants by choice just as they are already His servants out 
of necessity 


5. The Law was established to the end that human beings’ inclinations and 
desires should be subject to God's intention therein, However, God has 
granted human beings latitude in relation to their desires, passions and enjoy- 
ments to 4 degree that leads neither to comuption nor to hardship. 
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(©) According to Ibn Ashur:#* 


1, The wise purposes and bases of Islamic law are based on the pursuit of 
‘overall well-being for both society and its individual members. 


2. The magisid are based upon inate human perceptions and dispositions. 


3. Benevolence (al-samihah) is the primary feature of the Law and its most 
central intent. 


4. The general intent of Islamic legislation is the preservation of world order 
and the perpetuation of its well-being and integnty through the well-being 
and integrity of human beings. 


5.The general intent of doctrine, action and soctal affairs involves an all~ 
inchisive pursuit of well-being and integrity 


6, The highest intent is the achievement of benefit and the prevention of 
harm, 


[Subtheme 3]: The Universal Magisid of Islamic Law (al-Magiyid al- Kulliyyay 


‘The universal magisid are those which, when the word ‘intents’ or muapdsid is 
mentioned, are the fint to come to mind, namely, the preservation of reli- 
gion, human life, the faculty of reason, progeny and material wealth as in the 
listing proposed by al-Ghazalt and later by al-Juwayni. Those who came 
after al-Ghazali and al-Juwaynt added to and subtracted from these onginal 
five; moreover, as we have made clear elsewhere, they also differed over the 
‘order in which they are to be arranged. 

These universal magisid are less abstract than the higher intents (al-magdsid 
«alSaliyah) which we discussed in the previous section; they are also more 
inclusive than the specific intents (al-magdyid al-khdyyah) and the particular 
intents (al-magasid al-juz"iyyah) which will be taken up in the following «wo 
sections 

AL-Shatibi concerns himself with investigating the roots of these magdsid 
in the Qur'an and the Sunnah. He explains that the root of each of them may 
be traced back to the Makkan period of Islamic law, after which particular, 
detailed rulings were issued during the Madinan period” which, as will 
become clear below, was likewise charactonized by magasid on the particular 
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level. The discussion of these universal magdsid raises a number of issues, to 
some of which we have devoted other sections of this study. These issues 


are 


1. The role of reason, innate human understanding and experience in identi~ 
fying and verifying the mapiiid (see Chapter One, Theme 1) 


2, Whether the universal magdiid should be limited to five, or whether the 
list should be expanded (see Chapter Two, Theme 1). 


3. The enumeration and explanation of the universal magihid (Chapter Two, 
Theme 3) 


4. The internal arrangement of the univenal magdyid (Chapter One, 
‘Theme 2) 


§. The arrangement of the means of achieving each maggid into the cate~ 
ipories of ewentials, exigencies and enhancements (Chapter One, Theme 3) 


‘As for the remaining isswes, they are: 1) primary and secondary magdyid, 2) 
muagasid and wusd'il (ends arnt means), 3) the categories of essentials, exigen- 
cies and enhancements, 4) universal magikid and gawiFid, or rules, and $) 
universal smupiyid and positive law, And itis to these issues that we now tur: 


§ First; Primary and secondary magasid 


(a) Universal magisid are divided into the categories af primary and second 
ary. A primary intent is the principle objective of the niling in question, 
Whereas 4 secondary intent is a subordinate objective of the same ruling 
Which follows from and completes the principle objective 


(b) There may be evidence which indicates that a given intent is intended for 
its own wake un addition to being intended for the sake of some other, pei- 
‘mary, intent, In such a case, it will be stroultancously a secondary intent and a 
primary intent, albeit in different respects %* That is to say, a single acon 


may be a means of achieving two intents: 


An example of this may be seen in marriage, which is legitimate for the 
primary purpose of procreation. This purpose ts accompanied by things such 
as the desire to find reasurance and repose in another's presence, parmership 
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as a couple, cooperation in the pursuit of Worldly and otherworldly interests, 
including the enjoyment of hicit pleasures and looking upon the beauty 
which God the Creator has made, receiving benefit from the woman's 
wealth or from the care and nurture she provides for her husband and chil- 
dren, protection against sexual temptation, ever more gratitude for God's 
blessings, and the like.%% 

This same notion can be illustrated through the example of ritual prayer. 
We find, for example, that in terms of its primary intent, prayer was estab- 
lished in order to instill in us an attitude of submision and reverence for God 
Almighty and ty teach us to come to Him in sincerity, to stand before Him in 
submission and humility, and co keep God in constant remembrance. In 
addition, prayer fulfills certain secondary intents, which al-Shatibt describes 
as: “restraining the person who prays from loathsome deeds and from all that 
runs counter to reason, secking refuge in prayer trom the world’s afflictions, 
asking God by means of prayer to provide one’s daily sustenance and grant 
‘one success in one’s temporal pursuits (as exemplified in salih al-istiklnah™ 
and salth al-hdjah*), and asking for grace to attain Paradise, enter into God's 
protection, and achieve the most exalted of [spiritual] stations." "°° 


§ Second: Magdsid and Wasa"il (Ends and Means) 


(a) The mayayid contain within themselves human beings’ best interests. As 
for wasd‘il, or means, they are the paths that lead to them: in other words, 
they are the rulings which were instituted for the purpose of fulfilling the 
magdsid. As a consequence, wwa’ll take on the status of mapirid based on the 
principle which states that, "Those things without which obligations cannot 
be filfilled are themselves obligatory, and cease to be obligatory when such 
obligations cease to apply."#°" The only situations in which the litter part of 
this rule (“and cease to be obligatory when such obligations cease to apply) 
may not be valid are those in which the means in question is a type of sec~ 
‘ondary intent, as in the case of marriage for the ake of enjoyment of licit 
pleasures, or as when there is evidence to support a ruling that a certain 
means continues to be desirable in and of itself despite its being & means to 
seme other end. The performance of ritual ablutions, for example, is an act 
of worship which is intended for its own sake as well as being a means of 
fulfilling some other intent, such as the performance of ritual prayer, 
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<ircumambulating the Ka'bah, touching the Qur'an, ete, Hence, the per- 
formance of ntual ablurions continues to be a desirable practice even when 
there is no need to circumambulate the Kabah or perform any of the other 
acts of workup mentioned here." 


(8) It is important to guard against allowing means to become ends in them= 
selves, having lost their connection with their original intents. Food, for 
cxample, is a means of preserving life; however, itis not acceptable for it to 
be transformed into an end such that one fives to eat rather than eating t© 
live, The same applics to making money, obtaining housing, transportation, 
etc, all of which are means that, if people fal to associate them properly with 
their ends, are in danger of becoming ends in themselves. 


(6) This or that means may'be a means to something which is iself'a means to 
something ele, and so on until we come to the original intent or end: 


1. An example of this principle may be seen in the teaching af Islamic legal 
of obtaining or imparting knowledge of such rul- 
ings, which is, in him, a means of encouraging acts of obedience, which are, 
in um, means of meriting rewand and divine favor.°8 


rulings, whieh is a mes 


2. Appointing judges and governors is a means of achieving benefits, the 
appointinent of assistants to judges isa means to another means! 


3. In addition, the bearing of testimonics!®S is a means of delivering them, 
while delivering testimonies is a means of achieving benefits and warding off 
harm.t0* 


In other words, this or that means can become an intent or end with respect 
to the means which leads to if there is evidence to show chat iti something 
to be sought for its own sake, as in the case of secondary intents for which 
there is evidence that they ate desirable in and of themselves. 


(a) Not all means are of the same type 


1. Some means are only resorted to in particular circumstances, such as the 
preseribed and diseresonary punishments under Islamic law; the same is rue 
for legitimate defense in the event of aggression against people’s lives, honor, 
material wealth, and so on. 
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2. Other means are required on an ongoing basis, such as food, clothing and 
shelter for the preservation of human life. 


3. Still other means are called for by people's innate dispositions and needs, 
such as food for the maintenance of life, sexual contact for the preservation 
of progeny, and the instinctive impulse to possess for the preservation of 
material wealth. With respect to this type of means, Islamic law intervenes 
only for the sake of regulating and maintaining order, 


4: There are stil other types of means which Islamic law not only orders and 
reguilates, but actively encourages as well. 


5. Availing oneself of some means may involve a tolerable degree of 
hardship, 
6. Both al-'Izz and al-Shitibi have valuable things to say on the related 


themes of (a) that which involves consideration for human desires and incli~ 
nations, and (b) that which entails hardship. 


§Third: Universal magisid and rules 


Reference wat made earlier to the attempts made by al-Raysuni and al- 
Hasani to derive eules pertaining to the magiyid from the writings of 
al-Sharibl and fbn Ashur respectively 


a) The success of these two attempts prompts us to affirm the distinction 
between rules (gawd id) and intents (magay/d) lest the two concepts be 
confused, 


1. Whether we define rule as 3 univeral principle which applies to all [rele~ 
vant} particulary (al-Jurjin!), oF as a universal ruling which applies to all 
relevant particulars and on the basis of which subsidiary judgments may be 
derived (al-Taftazani), and whether we view it as applying to all cases or just 
the majority of cases, all such definitions have to do with rulings themselves, 
and not wath their bases (‘ilal), or with the wise purpose or intention which 
underlies them. 


2. As for magisid al-sharah, be they general or specific, they are, according, 
to the definition offered by Allal al-Fasi, “the end which it [the Law] is 
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intended to achieve, as well as the secrets which the Lawgiver has deposited 
in each of its rulings.” Tb Ashur defines general magdsid as "the meanings 
and wise purposes on the part of the Lawgiver which can be discerned in 
‘most or all of the situations to which the Law applies,” while he defines spe~ 
cific magiid as the ways in which the Lawgiver intends [for the general 
‘magiayid to be fulfilled), which includes every wise purpose for which provi- 
sion has beers made in the Law. 


3. What al-Raysunt and al-Hasant have arrived at is a type of composite in 
the sense thar they treat mayasid as rulings, and formulate universal rules 
which apply to their particulan. 

There are, in fact, rules which are intimately connected with magisid, such 
as: "Hardship brings ease.” “Harm is to be eliminated,” “The prevention of 
harm should receive higher prionty than the achievement of benefit,” and 
“Leser harm may be permitted in order to prevent greater haem." 
the magisid-related rules formulated by al-Raysuni 
and al-Hasint will find that we are dealing with a type of rule that has to do 
swith sil al-figh, or the fundamentals of jurisprudence. And this is only natti~ 
ral, since the magdyid have always been part of uyil al-figh. We previously 
drew a distinction between four types of rules, categorized based on the sub- 
ject with which they deal, namely: (1) rules governing usiil al-flgh (al-qauat id 
al-uydliyyah) (and of which magasid-related rules are a part). (2) theological- 
philosophical rules (al-qauit id al-kaldemiyyah), (5) linguistic rules (al-qaunt id 
alelughmedyyah), and (4) juristic rales (al-gauiPid al-fighiyyah).*°7 


Whoever exam 


§Fourth; Universal magiyid and positive law 


At this level of research ~ that is, at the level of the universal ma 
concern with the activation of these magasid leads us to inquire into how 
they are related to legal stems. 


(a) Legal studies have exhibited only linited interest in magisid and goals. 
Morcover, when stich interest is apparent — in the context of the philosophy 
of law oF introductions to the study of law = such studies tend to focus on the 
function of law in ordering society with discusions of the individualist, col- 
lective and social schools and the advantages and disadvantages of each of 
them on the level of theory and application from the age of the European 
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Renaissance up to the present time. Of particular interest in such studies is 
the degree of state intervention ~ by means of legnlative mechanisms ~ in 
individuals’ freedoms and rights and in the ordering and regulation of society. 


() At the same time, such studies are largely absent within the framework of 
Islamic law. Hence, in an initial attempt to identify the principle guidelines 
in this area, [have written a number of studies entitled: 


1. Al-Shariah wa Harakal al-Tartleh fi al-Isharah ils Ghi'iyyah al-Shart ah 
(“Islamic Law and the Movement of History as Evidence of the Purpose-fil- 
ness of Ilamic Law”), 

2, Mada Tadakhbhul al-Shart ah ff Nashay al-Insin (“The Extent to Which 
Ilamie Law May Interfere in Human Activity”), and 

3, Ab-Sulik al-Khanijt ww al-Niyyah (“Outward Behavior and Intention”) 


‘When detailing the universal magdsid in Chapter Two, Theme 5. we will 
sce the importance of treating these topics in order foe the study of magarid 
al-shart ah to complete its course toward practical application in the order of 
society, 


[Subvheme 4}: Specific Mays (al-Magisid al-Khassal) 


We use the term ‘specific magisid” to refer to: magiyid that pertain specifically 
to a particular division, or homogencous divisions, of Islamic aw, o¢ to a 
homogencous set of its legal rulings; this category also includes magdsid that 
have to do specifically with the human, social and cosmic sciences and which 
serve to regulate them by the standards of Islamic law 

Early attempts were made by scholars of Islamic law — and by scholars of 
usa alfigh in particular ~ to proceed in this direction 


(a) Hence, we find that al-Hakim al-Tiemidht (of the 3rd Century ant) wrote 
on the subject of prayer and its mugasid and about the major pilgrimage, oF 
Aaaji an its secrets, 8 


(b) Although the books written by al-Ghazali on ui! al-figh do not deal wath 
the magasid of each of the sciences of Islamic law, his encyclopedia Ihya’ 

Ulm at-Din is filled with expositions of the secrets of the Law, both in its 
sections devoted to Islamic forms of worship, and in those that treat customs 
and daily transactions. 
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(6) AlTaz ibn ‘Abd al-Salien sought to show that the purpose behind all 
Islamic forms of worship is to teach human beings to hold God in awe, to 
magnify and revere Him, to rely upon Him entirely, and to entrust all things 
to Him.*©% In another related attcmpe, he sought to clarify the intent 
(magrid) behind the appointment of the supreme imam, administrators and 
rulers who watch over Muslims’ interests, judges, fathers and mothers, and 
Jeyal trusts in general.!"® He also made an attempt of this nature in relation to 
daily transactions, *#¥ 


(@) Ibo Taymiyyah made an attempt to clarify the magdsid of the various 
types of legal guardianship." 


(6) Ibn Farbiin noted that the purpose behind acts of worship in general is to 
break the ego! 


() Ibn Ashur concerned himself with expounding the magisid of rulings 
relating to the family, as well as the magdyid of financial dealings and transac~ 
tions relating to physical labor, of rulings relating to financial contributions, 
rulings on the judiciary and testimony, and punishments. 4 


(W) In Chapter Two, Theme § of this study, I have formulated a number of 
mayiiyid within the framework of the family, [As for the magdyid which relate 
specifically to the human, social and natural sciences, I will discuss them in 
Chapter Three, Theme 4] 


[Subtheme §]: Particular Magivid (al-Magayid al-f 


iyyth) 


(a) The ‘particular magdsid” may be defined as what the Lawgiver intends 
through cach particular legal ruling, They are referred to by scholars of 
jurisprudence as wise purposes (liam, singular, hikmal), and in place of 
which they use the ‘illah, or ‘basis’ when engaging in analogical reasoning, 
(giy0 given that the term ‘illal is considered more precise.'45 

Some scholary have sought to elucidate the secrets, bases and wise purpores 
of Islamic law, the most well-known writings on this theme being: (1) thy” 
‘Ulin al-Din by Abo Hamid al-Ghazill; (2) Hujjah Allah al-Balighah by Wall 
Allah al-Dahlawt (d. £176 an/1762 Ac): (3) pp. 134-230 of the book, 
Nasariyyal al-Magapid Ind al-fiom Muhammad al-Tahir ibn “Ashur by tsenail 
al-Hasani (contemporary); and (4) from among the books of the Shiite 
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_Jafarites, “Mal al-Shard'é’ by Shaykh Sadiq ibn Babawayh al-Qummi (d. 381 
AH/99E AC). 


{b) Al-Ghazili draws a clear distinction between analogical reasoning (al- 
qiyas) and the process of being guided by unrestricted interests which are 
based on the achievement of an intent which is known to be based on the 
Qur'an, the Sunnah and the consensus of the Mushm community. More= 
over, the identification ofa given intent of the Law is based not on a single 
piece of evidence but, rather, on numerous and varied pieces of evidence 
from the Qur'an, the Sunnah, circumstantial o factual evidence, and varied 
indications, Al-Ghazill concludes that there is no basis for disagreement over 
whether such interests are to be heeded; on the contrary, he states, they 
should be declared definitively to have an authoritative claim over ws (which 
may be the origin of che idea put forward by al-Shapibi three centunes later 
that the fundamentals of jurisprudence ate definitive in nature)."" 


{Subtheme 6]: Human Intents (Mapiyid al-Mukallafin) 


Al-Ghazali wrove, 


As for the term "interest (al-maslahal), it originally referred to the achieve 
ment of benefit and the prevention of haem. However, this s not what we 
can by the term. For although the achievement of benefit and the preven 
tion of harm are human intents whose fulfilment i necewary for human 
well-being and integrity, what we mean by the term “interest” is the safe- 
guarding of the intent of the Law. The intent of the Law with respect to 
human beings may be summed up in the following five: the preservation of 
thete religion..." 


This idea may have helped lead to al-Shatibi's interest in human intents, 
However, whereas sl-Ghazili devoted a mere three lines to the subject, al- 
Shatibl expatiated on the topic for a fall ninety pages, all of which revolve 
around the idea that what is required of those accountable before the Law is 
to bring their own intents into conformity with those of the Lawgiver. 
including a discussion of matters relating to intention, legal artifices, ete. 178 


116 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


[THEME 3] 


From the Five Universals to the Four Realms 


What follows is an extension and application of Theme & of this chapter, 
where we discussed the matter of whether the ewential interests or magiyid 
‘ought to be limited to five, or expanded to include others as well. 

In what follows, we will present an expanded enumeration of the essential 
magdsid. This expansion brings the number of essential magaid from a mere 
five to a toul of twenty-four, which are divided among four realms. Each of 
the fur subthemes below will be devoted to one of these reals, which ate: 
(2) the realm of the individual, (2) the realm of the Gmily, (3) the realm of 
the Umunah, and (4) the realm of wider humanity. 

These discussions will be preceded by an explanation of the method I have 
adopted in treating the subject at hand, ay well as a clanfication of the terms 
nasal (family bncage) and nas! (progeny), and related issues. 


§First: What I have done in the following pages is 10 propose my awn 
conceptmalization of the fundamenrals around which the intents of the Law 
(mayijid al-sharl ak) revolve by distributing them over four realms of 
human existence, I have further divided my discussion of each magyid into 
three sections, In the fint section, I explain the concept of the maysid under 
discussion, In the second section, 1 present evidence in its support in the 
form of texty from the Que’ 
inductive reading of subsidiary legal rulings which have been isued toward 
the achievement of said intent, or magsid, In these two sections, I have 
striven for the brevity appropriate to the context, leaving it to others to 
provide whatever expansion, detail and explanation might be called for. As 
for the third section, it in devoted to an exposition of the ranks of essen 
tials, exigencies and enhancements as they pertain co the means by which 
the mugsid of relevance may be achieved. In this section in particular, | 
offer only those observations which I have at the present time. postponing, 
the detailing of these ranks to another occasion based on the considerations 
which I clarified in Chapter One, Theme 4 


and the Sunnah, and in the form of an 
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It bears noting here that some applications are relative in nature in the 
sense that they might be valid at one time and not at another, in one country 
bur not another, of for some people but not others, a point which I likewise 
clarify in Chapter One, Theme 4, It will be noted in addition that I deal with 
the question of the arrangement of the magdsid in Chapter One, Theme 3; 
consequently, the arrangement followed here may be considered to be a 
temporiry one, 


§Second: Nast, nasab and related terms: 


(a) The terms employed to refer to one of the univenals of the Law have dif- 
fered from one scholar to another and evolved over time: from al-hid’, to 
cal-nasl, t0 al-nasab aevd al-‘ind, 


1. In his book Shift” al-Ghali, al-Ghazali refers to it as al-bid', after which he 
settles in af-Mustagfa on the use of the tern al-nasl. 


2. In his book, al-Mahyal, al-Rizl uses the term af masab and its plural, al- 
sansib, though he also uses the term al-naslin some places as well. 


3. Al-Amidi (d. 631 An/1233 Ac) later returns to the use of al-Ghazall's 
term, al-nasl 


4. Al-Baydiwi and al-Isnaw! both follow al-Razi in the use of the term al 
nasal, 


5. As for al-Shitibt, he uses the term al-nasl, with passing and independent 
references to the term al-ind.*#° In addition, he considers al-nast to be a pri- 
mary intent, while viewing al-nasab and al-‘ind as subsidiary intents in service 
and support of al-nast 


6, al-Qurraf added al-'rid (plural of ind)" Al-Qurrafl was then followed 
ins this addition by al-ToA (4. 716 aNt/13 16 Ac), al-Subki and al-Shawkani, 
who thus came to adopt six, rather than five, as the total number of the essen- 
tial magatid. This addition brings us beyond the question regarding the 
degree to which the terms al-bid’, al-navl and al-nasab are yynonymous to the 
question of what distinguishes these terms from one anothet 


7. After a detailed treatment of this topic, Shaykh Ibn Ashar!** concludes 
that the preservation of al-nas! should be classed among the essentials, 


118 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


whereas the preservation of ul-nasab!*? and al-ind should be classed among, 
the exigencies, 

8. Shaykh Abd al-Wahhab Khallaf considers the preservation of al-nasl to be 
part of the preservation of human be, 


9. As for Abinad al-Raysuni,!24 he holds that the term al-ind lacks precision, 
and that together wich the term al-nasab, it should be viewed as subordinate 
to, and in the service of, the preservation of alsnast 


(b) In our presentation of the magisid pertaining to the four realms of human 
life, we use one o more of these terms, each in keeping with what we 
believe will best serve to resolve this difficulty: 


1. In the realm of the individual, we use the term al“ird (honor); however, 
we tse it an a sense which goes beyond the merely sexual. 


2. In the realm of the family, we use the terms al-nail (progeny) and al-nasab 
(family lineage) as two distinct invents, 


[ Subsheme 1]: The Magisid as They Pertain tthe Individual 


Here we find the five universals which uyil scholars have enumerated, with 
lflerences relating to three points: (1) the definition of the content of ‘reli- 
gion’, with consequent differences among scholars with respect to where 
they rank religion in relation to the other universals, (2) the choice of the 
word ‘honor’ (in) for the fourth universal (rather than either progeny” 
(nas) or ‘family lineage’ (ntiab)), and (3) revisions relating to the secondary 
magisid for each of the five universal. All of these points will become clear 
through a more detailed presentation of the topic 


‘The First Intent; Preservation of Human Life 

(a) The term ‘preservation of human lie’ refers to preventing life from being 
destroyed entirely in the form of death, as well as to the protection of certain 
parts of the body from harm or damage due to the fact that datnage to them 
would lead to the near inability to benefit from the life one has, and whose 
accidental destruction [by someone else] would entail the obligation to pay 
blood money [as though he had committed manslaughter}."25 Hence, this 
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intent is equivalent to what is referred to in the law as the right to life, or the 
sanctity of the body. 


(b) The preservation of human life is achieved through: 


1, The provision of security in order to prevent attacks on people's lives, 
prohibitions against murder, assault, and suicide, enforcement of the law of 
retribution against those who commit deliberate aggresion against others, 
and requiring that anyone who commits unintentional assaule pay blood 
‘money as a sneans of deterring him and others front committing such a crime 
in the future. 


2. Provision of what the body needs by way of food and drank (while allow 
ing those in dire need to avail themselves of the allowances provided for in 
the Law), clothing and shelter; protection against infectious diseases and 
mortal dangers such as fire, drowning. poisoning, car accidents, machines, 
electricity and various sorts of radiation, as well as the provision of treatment 
for those afllicted by illness oF accidents. All of these are means without 
Which the preservation of life is not posible, asa result of which they take on 
the status of essential magiid 


{c) Among the things thar complete the fulfillment of this intent ~ ic, that of 
preserving human life ~ are personal freedom and dignity, in recognition of 
the honor which God has bestowed specially upon human beings in distine~ 
tion from the animals.!** The fact is chat both animal and humans need 
food and drink in order to survive, however humans also have pyychological 
and spiritual needs, Hence, the preservation of human life is not possible 
apart from the preservation of all these aspects toyether, which thereby take 
on the status of ewentials, In keeping with this principle, al-Shinibi considers 
the preservation of honor to be part of the preservation of human life."*7 
‘And rather chan viewing freedom and dignity as complements to the essen 
tial intent [of preserving human life}, freedom can be said to belong to the 
level of exigencies with respect to the preservation of husan life, and dignity 
to the level of enhancements. "** 


The Second Intent: Consideration for the Mind**# 
(a) Iewill be observed that the mind is an activity rather than a member of the 
body."8° The member of the body relating to the mind is the brain, along 
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with the senses which supply it with information (the organs of perception) 
including hearing, sight, taste, smell and touch, ax well as the nervous system 
which performs the function of maintaining communication between these 
organs and the brain. The intent of giving consideration to the mind, as we 
‘ce it, is composed of three main elements, namely: (1) the development of 
the mind, (2) the preservation of the mind, and (3) the utilization of che 
mind. Hence, although scholars have traditionally referred to this intent as 
the preservation of the mind, or human reason, we prefer to call it considera 
tion for the mind in onder to ensure thar it encompasses all ofthese elements 


(b) To develop the mind means to ensure that itis in the best possible condi~ 
tion, whether with respect to its capacity for scientific thought, eraining the 
rational faculty, or nourishing the mind with knowledge, skills and anything 
else which will render i€ more capable of performing tts functions."3" As for 
the means of developing the mind, they are found in the following areas:'3* 
(1) producing a scientific mindset, (2) demonstrating concern for the aca~ 
demic curriculum, and (3) instruction at its various stages. 


(©) The second clement, that is, the preservation of the mind, means to safe~ 
guard the well-being of the senses, the nervous system and the brain and to 
‘maintain the mind's ability to function properly. As for the means af presery= 
ing the mind, they will be found in the following areas: "99 


1. Avoiding anything which would do damage to the mind’s systerns (that i, 
biological breakdown due to taking in intoxicants or drugs), and treating 
whatever sort of imbalance or malfunction they happen to suifer, such as 
psychological, nervous or mental disorder 


2. Eschewing behavior that would impede the mind's functions or create 
mental confusion (psychological breakdown), such as surrendering unthink= 
ingly to one’s whims and desires, groundless speculation, blind imitation of 
one’s forebears, arrogance, superstitions and false doctrines, argumentative= 
ness, obstinacy, selimporance and hypocrisy. 


3. Avoiding media and culeural outlets which engage in brainwashing opera 
tions, attempts to restret people's thinking, and the dissemination of corrupt 
ways of thinking based on the sacralization of power, the justification of 
error, and unthinking bigotry 
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(4) The third element is the utilization of the mind, that i, its activation and 
uuse. The chief means of activating the mind are those activities which might 
be termed “intellectual acts of worship,"!34 which can be performed either 
individually or collectively, and which lead unbelievers to faith and sereng- 
then the faith of those who already believe. Some of them can be engaged in 
by both scholars and lay people, such as reflection, contemplation, meditation 
and consideration, while others are primanily the province of the elite who 
have attained the rank of ‘those endowed with insight’, such as devotion to 
the acquisition of knowledge and constant remembrance of God and truth.'35 


The Thied Intent: The Preservation of Personal Piety 

{a) The concem here is with the preservation of personal piety and not the 
preservation of the religion ielE 5 In light of this distinction, i¢ makes most 
sense to assign the preservation of personal picty lower prionty than to the 
preservation of human life and the mind. Afterall, i is necessary first to pre~ 
serve human life, which is the basis for all human action, then the mind, 
Which is the basis for our being held accountable before God's law, and only 
then personal piety [which is only possible given the soundness of the first 
two): [ will allow this degree of detail to suffice here, since the arrangement 
cof the magiyid was dealt with carlier in Chapter One, Theme 2.57 


(b) As for the ways in which personal piery is preserved, they include: 


1, Establishing and strengthening sound doctrine and avoiding anything 
which would undermine it."* The establishment of sound doctrine takes 
place through investigation, contemplation and consideration, and through 
4 comprchension of the basic clements of doctrine from the Qur'an and the 
authentic Sunnah. It also kes place through the shunning of the major sins 
relating to doctrine, such as shirk, oF association of partners with God, 
hypocrisy. showing off, unfounded rehgious innovations, ete 


2, Performance of the obligatory rites of worship. 139 


3. Allowing one’s character to be shaped by the fundamental morals of Islam, 
including truthfulness, sincerity, integrity, and a commitnent to righteous 
action, 14° 


4. Performance of obligatory acts of obedience 
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(¢) There is also the level of exigencies, which include the elimination of 
hardship and adherence to emphatically enjoined practices in emulation of 
the prophetic Sunnah, and the level of enhancements, which includes vol- 
vntary acts of worship, charity, and self purification. 


‘The Fourth Intent: Preservation of Honor 

(a) “Honor is that aspect of a person fon the basis of] which he seeks to pro- 
tect his life and [to prevent his) noble descent or reputation from being 
disparaged or defamed. This applies equally whether the degradation or 
defamation are directed agaiast the person himself, one of his forebears oF 
someone for whom he is responsible; whether itis directed against his praise= 
worthy and blameworthy traits, or against the noble descent and good repute 
in which he takes pride. Morcover, the focal point of one’s honor might be 
one’s parents, grandparents, other ancestor, or one’s own exemplary char- 
acter."4" Defined in this way, honor is not limited simply to the sexual 
aspect of one’s being: rather, it includes anything related to human dignity 
(having been previously clawed among the complements to preservation of 
human life, although the present classification is more fitting), reputation, 
and the sanctity of one’s private life, 4 


(b) Protecting honor from attack means to prevent people from causing 
someone harm by the easiest of means, that is, through words. There are 
explicit texts [in the Qur'an and the Sunnah] prohibiting attacks on others” 
honor by means of be accusations, slander, ete. Moreover, a serious penalty 
is preseribed in Islamic law againse those who do asaule another's honor by 
accusing him or her falsely of sexual misconduct (al-gadhf), while disere- 
onary punishments are prescribed for slander of other types. 


(¢) Al-Qarrif, al-To, al-Subki and al-Shawkini (A. 1250 Au/4834 Ac) all 
chs the preservation of honor among the essentials alongside the preserva~ 
tion of progeny (oF fasnily lineage in some views).!43 However, given his 
insistence that there is no necessary link berween something's being classed 
among the esentials and there being a presenbed punishment for its viola 
on, Shaykh Thn Ashur!44 classes the preservation of honor among the 
exigencies despite the prescribed punishment in Islamic law for assaulting 
someone's honor through the crime of al-gadif. I agree with Shaykh Ibn 
Ashu in his clasification of the preservation of honor among the exigencies 
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[rather than among the essentials} on the level of the individual" as it relates 
to the sexual dimension; as for the violation of other aspects of human dig- 
nity, L consider them to belong on the level of enhancements. 


‘The Fifth Intent: The Preservation of Material Wealth 

(a) The term ‘material wealth’ is being employed in this context to refer to 
the wealth of the individual; as for that of the Gmily and the Ummah, the 
matter of its preservation will be discussed in tum. The Islamic perspective 
‘on wealth arises from the conviction that all wealth belongs to God and that 
human beings are God’s deputies on earth, as at were, and are therefore 
responsible to God for how they put wealth to use."4® In their capacity as 
God's deputies, human beings are kewise called vpon to populate and 
develop the earth. What follows from the first premise (i.e, that all wealth 
belongs to God is that ownership, rather than being an absolute right, has a 
social function, while the second premise [ie.. conceming humans’ role as 
God's deputies on earth] leads to the conclusion that work is a duty not 
only in order to earn one’s living but, in addition, in onder to populate and 
develop the earth. Moreover, each of these two realms is governed by 
certain eniteria, “47 


(b) Islam has instituted legal rulings for the purpose of providing material 
wealth; such rulings pertain to work, contracts which transfer ownership, 
inheritance, the acquisition of permisible goods, reviving uncultivated land, 
te., as well as to the criteria that govern permissible material gain. the vari- 
ous forms of monetary expenditure, giving God His due, avoiding excessive 
accumulation of wealth, failure to give othen their duc and/or wiking what is 
others’ without right, harming others, wastefulness, conceit, and allowing 
the quest for wealth to distract one from the remembrance of God and grati- 
tude to Him. In addition, there are legal rulings whose intent is the 
preservation of material wealth; such rulings pertain to moderation in one’s 
spending, the avoidance of irresponsibility, extravagance and wastefulness, av 
swell as the protection of property rights such as the legally prescribed punish- 
ment for theft and discretionary punishments for violating the other rulings 
listed here. 
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[ Subtheme 2: The Maslsid as They Peres tothe Family 


“The family is the nucleus of society and has been among the most important 
links in buman organization throughout history. Indeed, it is unequaled in 
importance by any other modem social anit, including political parties, 
unions, societies and the like. 

Islamic law has laid down numerous detailed rulings for the purpose of 
managing fimslial affairs, and in his book, Mya’ “Uikinr al-Din, al-Ghazal dis- 
uses the intents (magdsid) of marriage in general. Ibn Ashur, by contrast, 
concems hinwelf with the intents of Islamic law én all its divisions, in the 
context of which he explicates nwo differences which distinguish the rulings 
relating t0 marriage in Islam from the situation which prevailed in pre~ 
Islamic times. The firs of these differences is the contrast between the way in 
which [Islamic] mariage is contracted and the ways in which a mun married 
4 woman [in pre-Islamic times), while the second is thar of marriage being 
viewed as a permanent arrangement rather than as a temporary one. In 
regard to the contrast referred (0 above, fbn Ashur points to the practice of 
the woman's legal guardian giving her in marriage, as well as to the twin con~ 
ditions of a public declaration of the marrige bond and the payment of a 
dowry. These examples should suffice to illustrate the way in which the mar- 
riage bond is consolidated. He discusses the ways in which the bonds of 
common family lineage, blood relations, and relationships by marriage are 
secured and solidified, followed by ways of disiolving these three types of 
bonds 

What Ibn Ashur has done is, in emence, to claniy the magisid of subsidiary, 
particular rulings within the framework of family relations ~ to which he 
refers as “the three bonds’ (al-ausiir al-thaldthalt) ~ rather than to explicate the 
general mapiyid of Islamic law. And in fact, this makes sense given the con- 
text in which his analysis is conducted, namely, the presentation of the 
‘magayid in one particular division of the Law. 

Those who have written on the subject of mapisid al-sharrah have tended 
to view the preservation of progeny (or the species) as the primary intent of 
marriage, though it may also have other, secondary, intents, "4" As for my 
‘own treatment of this subject, it differs trom the traditional approach, since it 
examines family 


clated rulings in the context of viewing the family as one 
of the spheres for which we are searching for general magdsid al-shart ah. As 
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will become clearer below, it is this which explains the dispariey in points 
of view. 49 


The First Intent: Ordering Relations Betuven the Sexes 

(a) Neither Islamic law, other divinely revealed laws, nor positive laws — 
notwithstanding the libertine ideas which have infiltrated them at times — 
haye been content to leave relations between the sexes to natural impulses 
alone as is the case with dumb beasts and animals. Rather, such laws have 
been keen to confine relations between the sexes within a single, organized 
framework, namely, that of marriage, and have established detailed eulings 
relating thereto, elucidating the rights and responsibilities ofall parties to this 
relationship 


(b) In order (0 achieve the intent of regulating and confining relations 
benween the sexes to the framework of marriage, a number of legal rulingy 
have been instituted, including those which encourage marriage, sanction 
polygamy and divorce (with their associated conditions), enjoin the avoid- 
ance of relations outside marriage, whether in the form of adultery or sexual 
perversion, close off the paths to temptation by means of chastity and the 
wearing of iijlb, prohibit a man anda woman to be alone together, 5° ete. 


(c) If marriage is classed among the essentials, and if closing off the paths to 
temptation is classed among its complements, then polygamy and divorce 
(with their associated conditions) will be classed among the exigencies, 9 
their purpose being to alleviate the hardship that may exist in the situations 
for the sake of which they were sanctioned 


‘The Second Intent: Presewation of Progeny (or the species) 

(a) If complete relations between the sexes lead to procreation, thereby help- 
ing to fulfil the intent of preserving progeny, then Islamic law affirms this 
intent by declaring the legitimate form of such relations to be one that exists 
between two individuals of opposite genders, since this alone will lead to 
procreation. As for deviant relations ~ even if they provide a kind of sexual 
pleasure ~ they do not lead to procreation, which reflects God's ways with all 
His creatures, be they humans, animals o¢ plants, 


(b) Hence, in order to achieve this intent: 
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1. damic sw prohibits both homosexual and lesbian relasonships. 


2 Inseeks to encourage marriage, prohibits the burying alive of female 
infants and abortion, and treats procreation as one of the requirements of the 
‘marriage contract: hence, it is not permissible for the man to engage in coitus 
intemuprus without his wife's consent. 


3. Ibn Ashur notes that “the males in the Ummah must be protected from 
cemasculation, for example, and not refrain from relationships with women 
by remaining single, ete. Similarly, females must be protected from undergo~ 
ing hysterectomies since they involve the removal of the organ by means of 
which they give birth, and from the spread of the phenomenon of prevent- 
ing pregnancy at the time of conception.”#5* 


(c) Although procreation is clased among the essentials overall for the 
preservation of the species, the achievement of this intent in individual cases 
muy still nevertheless be clawed among the exigencies. After all, some hus- 
bands and wives may not be distressed to fall within the category of those 
referred to in the Qur'an when it states that God, “causes to be barren 
whomever He wills...” (42:0). And for those who do find this to be a 
source of hardship, Islamic law provides the option of divorce and remar- 
riage or polygamy in order to meet this need. 


The Third Intent: Achieving Hanmony, Affection and Compassion 

(a) Lest the relation between the sexes be confined to a mere physical con- 
nection, Islamic law alerts us to the fact that among the magiid of this 
relationship is for each of the partners to find repose in the other, and for 
there to be alfection and compassion between them. 


(b) In order to achieve this intent, IsLamic law has issued rulings concerning 
living together as a couple in kindness and harmony, rules of etiquette gov- 
cerning sexual intercourse, ax well as other rulings which provide the 
powibility of a fimily atmosphere filled with warmth, tenderness and refined 
human sentiment. 


(©) Some of the rulings referred to here represent the bare essentials, such as a 
sense of harmony or repose, as the term sakan is defined in al-Qumnis al- 
Mubit, while others, such as those having to do with an atmosphere of 
aflcction (al-mauwddah),'5) fall into the class of exigencies (after all, are all 
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marriages based on love?), or, as in the case of compassion (al-rahmali), in the 
category of enhancements. "54 


‘The Fourth Intent: The Preservation of Family Lineage 

(a) Preserving the ability tw trace people's family lineage is an intent of 
Islansic law separate from and independent of the intent to preserve progeny. 

Usa scholars have sometimes chosen to use only one of these two terms, and 
at others ames they have combined them in the manner discussed in the 
prefitory discussion of this isstre, However, our approach of examining the 
‘magdyid within the framework of the fous reali of the individual, the fami 
ly, the Ummah and wider homanity leads naturally to the decision to Hist 
each of these intents separately among the magasid al-shart ah pertaining to 
the realm of the family. 


{(b) Its for the sake of achieving the intent of maintaining people's family hn~ 
cage that Islamic law prohibits both adultery and adoption; itis likewise the 
basis for legal rulings pertaining to the “iddah, ot the waiting period imposed 
on a married or divorced woman before being allowed to remarry, conceal- 
ing the fact that one is pregnant, confirmation and disavowal of family 
lincage, as well as other rulings enumerated by Ibn Ashur."55 There is no 
need to repeat Ibn Ashur's listing here; rather, it will suffice to quote the fol~ 
lowing statement of his: 


There is no doubs in may mind shat preservation cf family lineage through the 
truthful atmnbution of offpring to their origins will serve to lead people's off 
spring to conduct thenselvey with kindness and gratitude toward their 
parents and forebears, just as i will lead parents to treat their offipeing, with 
companion and tenderness in response to an innate disposition [te care for 
‘one's own flesh and blood) and not based on some illusion. Hence, Islamic 
law's concern eo preserve farnily lineage and to climinare uncertainty in this 
regard is based! on the awareness of a highly significant spintwal and psycho- 
logical phenomenon which belongs among the mysteries of the divine act of 
creation. In addition, we have the ourward manifestations of this concem, 
such as recognition of the order of the family and the prevennion of disputes 
which may arise, either from the jealousies to which human beings are 
prone, or from doubts that muy avail parents or children 
blood ties to one another. 


coming ther 
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Ithay become common in permissive contemporary societies for both par~ 
cents and children to doube whether the children actually belong to the 
parents, as a result of which relations between them grow tepid while the 
family as a whole is weakened and fragmented. May God protect us from 
such a fate 


(c) Traditionally, wy scholars who viewed the preservation of family lineage 
as belonging to the univenals of Islamic law classed it among the ewentialy. 
« his detailed discussion of this topic, Shaykh tba Ashur con= 
cludes that it should be clawed among the exigencies despite his appreciation 
of the opposing point of view. He states: 


Howev 


If what is meant by the preservation of human lineage bs the maintenance of 
the ability eo ascribe offipring to their parents ~ for the sake of which regula- 
tions concerning marriage have been instituted and adultery has been 
prohibited with a legally prescribed punishment for those wher engage there- 
in ~ someone might say: It ix not clear that it should be chimed among the 
‘osentials since the Ununah has no peed uo know that Zaye x Ann's son, for 
‘example. Rather, all it needs 4 for the members of the species to exist and for 
‘heir ais to be in onder 

However, un thas case great harm is being done, ance uncertainty concem- 
ing whether offpring can be attbuted to there parents robs the latter of their 
natural predispombon to defend and care for their offiprng in such a way as 
‘to ensure their survival and complete well-being by providing them with the 
proper upbriny 
cnough to do without wel care, At the sume ime, and even dhough children 
muy be deprived of a yemse of devotion, connection and the deute to be of 
auistnce aod support in the parents’ old age, such harm still falls short of the 
level of ournght necessity, since mothers’ care for children is sufficient to 


and financial support until such time as they are old 


achieve the desired intent of preserving progeny. Hence, preservation of 
family lineage in this seme, in view of what acours when itis undermined, 
should be clissified among the exigencies 

However. given the numerous and serious comequencey of a failure to pre= 
serve family lineage in these respects 2 fllure which disturtw the arder of the 
Ummah and erodes the foundations of the family, Mushins scholars have 
viewed the preservation of family lineage as belonging to the 


gory of 
estentiah given the seif penalty imposed by Islamic lw for adultery, as well as 
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the hash words reserved by some scholars for the practices of secret mar= 
riage, mamage without the purticipution of the woman's legal guardian, and 
‘marriage without witneses.... 

[In yum, we hold chat] the preservation of family lineage an the seme of the 
ability to atnibute children to their parents is to be considered among the 
‘exigencies for both the children and parents: for the children, given what this 
ensures for them by way of the meeting of their needs and a beneficial, 
wholesome upbringing, and for the parents, given what this ensures for them 
by way of the pride which the tbe can take in is: members and the preserva~ 
tion of the family. "56 


Within the framework of the discussion of universals in general, {bn 
Ashur's view is sound, However, within the framework which we have pro- 
posed ~ namely, the distnbution of the magasid among the four realms of the 
individual, the family, the Urnmah, and wider humanity ~ and specifically, 
When viewed in light of the intents of the family. we hold thar the preserva- 
tion of family lineage should be clased among the essentials rather th 
among the exigencies. 57 


‘The Fifth Intent: Preservation of Personal Piety Within the Pamily 
(a) It was the custom of the prophets to invite those closest to them ~ that is, 
their wives and their children ~ [to embrace faith in God), and to ask God te 
guide them aright. We see this clearly in the cases of Abraham and Jacob, 
Some of the prophets were unsuccesfl in this endeavor, among thet Noah 
and Lot. However, their efforts in and of themselves bear witness to the 
importance of personal piety in the family, striving to pass down such piety 
from one generation to the next, and the responsibility bom by the head of 
the family to provide this kind of nurture. As for the succes or failure of his 
efforts, this depends on the responses of his wife and children, who are per= 
sonally responsible for their own choices 


(b) Islamic legal rulings impose this responsibility on the head of the family 
fiom its very inception by requiring him to choose a mate with religious sen- 
sibilities and to instruct his wife and children in matters of doctrine, worship 
and morals. As such, a generous reward is promised to those who fulfill this 
obligation; “And bid thy people [family] to pray, and persevere therein” 
(20:132). 


130 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


(6) Given the results to which the loss of personal piety in the family can lead 
by way of corruption, fragmentation and poor upbringings for the genera- 
tions that will bear responsibility for the future, we hold that the preservation 
of penonal piety in the family should be classed among the essentials. 


‘The Sixth Intent: Ordering the Institutional Aspect of the Family 

(a) What we mean here by the institutional aspect of the fimily is the consid~ 
eration of the family as an institution which ix viewed as permanent rather 
than temporary, and relations among whose members are ordered by rights 
and responsibilities. The family is led by i bead, who is assigned guardian~ 
ship (giwamal)**® and who consults with his wife concerning the family’s 
affairs. In this context, the spouses follow an approach laid out by Islamic law 
for arbitration in the event of a dispute between them and for severing the 
marital bond if the dispute becomes insoluble. This organization is not 
resticted to the nuclear family, consisting only of the parents and their chil 
dren, but applies equally to what has come to be termed the extended family 
which includes relatives and in-laws. Hence, Islamic law has established 
arrangement for relanons among all these various parties. 


(b) Islatnic law contains detailed rulings pertaining to emotional and social 
relationships, including the husband's rights over his wife, the wife's rights 
over her husband, parents’ rights over their children and children’s rights 
over their parents, ax well as relatives’ rights over one another, Such rulings 
vies cover areas mich ta peobbidoins, 149 borh permaneric nid temporiry, rul- 
ings pertaining to the waiting period for a divorced woman or widow before 
she may remarry, guardianship over oneself, the allowance in accordance 
with which one bas the right «0 be fed at one’s relative’s house even if one 
arrives without an invitation oF asking for permission, as well as many others. 


The Seventh Intent: Ordering the Financial Aspect of the Family 

Not limiting itself to ordering the family’s social and emotional affaits, 
Islamic law goes beyond these to encompass the most explicit, detailed 
financial aspects as well, a feature by virtue of which Islamic law surpasses all 
other systems, both those which preceded it and those which have emerged 
since the advent of lam. Hence, we have. for example, the dowry which 
the groom commits himself to provide for the bride and the amount of 
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which is written into the marriage contract, followed by expenses of various 
types which are to be provided for wives, children, divorced wives, nannies, 
Wet nurses, and relatives; the manner in which an inheritance is to be distrib 
uted, wills made out on behalf of next-of-kin, family endowments, the 
requirement that the male relatives of someone who has committed invol- 
untary manslaughter pay the blood money on his or her bebalf, rulings 
pertaining to guardianship over money, etc. 


[Subiheme 3]: ‘The Magdsid as They Pertain wo the Ummah 


Shaykh Ibn Ashur is the fire scholar to have stated expressly that the five 
universaly [that is, the five essential magdyid of Islamic law] allow for the 
Preservation of the interests of the Ummah alongside the interests of its indi- 
vidual members. Moreover, not content to illustrate this fact with reference 
to the essentials, Ibn Ashur makes it clear as it relates to the exigencies and 
enhancements as well, © 

In keeping with our method of examining the mgiyid in the realm of the 
Ummah independently of the manner in which they apply to other realms ~ 
while acknowledging the interconnections and commonalities among these 
various areas — we will discus them as follows: 


‘The First Intent: Institutional Organization of the Ummah 
(a) The institutional organization of the Ummah consists in viewing the 
Ummah as distinctive entity with its own particular charactenstics, compo~ 
nents and organizations." Islamic law has developed this perspective in its 
objective aspects yet without overemphasizing formalitic and procedural 
features. This feature of Islamic law has allowed the concept of the Unimah 
to survive over the ages despite the political changes which have occurred in 
the structure of the state, including los of autonomy and subjection to for- 
eign powers during certain periods and, during others, the fragmentation of 
the Ummah into states and mini-states 

Italso bears noting that Islamic law has not adopted the notion of the legal 
personality (shakhyiyyah ma’ nautyyah) in an absolute way, Rather, it has con 
tented itself with the notion of autonomous financial responsibility in 
particular cases, such as the public treasury {buyt al-mil), the mosque, and the 
religious endowment, or wugf It is a known fact, of course, that the idea of 
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the legal penonality or body corporate ~ apart from the fact that itis a janstie 
fiction ~ is responsible for the distention of the concept of the modem state, 
which has become like a ferocious monster that rides roughshod over not 
only the rights of individuals, but the institutions of ewvil society as well. 


(b) Islunsic law focuses on specific aspects, such as: 


1. Support for the unity of the Ummah as embodied in unity of doctrine, law 
and language. The unity of the Ummah, however, does not preclade plural~ 
ism within the framework of this unity, Unity of doctrine, for example, does 
not preclude the existence of varied factions representing diverse points of 
view on questions of doctrine. Similarly, unity of law does not preclude the 
existence of multiple juristic schools or the existence of various political par~ 
tics with contrasting programs within the framework of the same general 
lami principles. Nor does unity of language rule out the possibility of the 
use of a variety of languages and/or dialects, including the use of national and 
local Languages alongside the language of the Holy Qur'an, The modern 
application of these types of pluralism may take the form of parties, societics 
and other organizations which fall under the general heading of eivil society 
institutions. The acceptance of pluralism requires the establishment of rele~ 
vane criteria lest such pluralistic expressions deviate from the agreed-upon 
norm, the features of which need to be defined in the form of a ‘cultural 
project’ around which the entire Ummah = including all of its factions, 
schools and patties = eat ally 


2, Support for the concept of vicegereney (Whilifah)*®* as it pertains specifi- 
aally to the blamic Ummah ~ though within the framework of the broader 
vicegerency which applies to all human beings. Such vicegerency is condi- 
tional on the Ummah’s fulfillment of the obligations entailed by this role, 
such as enjoining the doing of what is right and prohibiting the doing of 
what is wrong and faith a God, all of which result in the Ummah’s being 
characterized as a community of righteousness and blessing and the fulfill- 
ment of God's promise to grant them power on earth and firmly establish 
their religion"*3 just as He di for nations that came before them: “If He so 
wills, He may put an end to you and thereafter cause whom He wills to suc- 
ceed you ~ even as He has brought you into being out of other people's 
seed" (6:13 3): “and thereupon We made you their successors on earth, 50 
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that We might behold how you act” (10:14); “my Sustainer may cause 
another people to take your place” (11:57); and, “Moses replied: ‘It may 
well be that your Sustainer will destroy your foe and make you inherit the 
earth: and thereupon He will behold how you act™ (7-129). 


3. A byproduct of this support is the principle of Ishamic law's precedence 
over all other systems, laws, rulers and ruled, situations and customs such that 
itabrogates anything that conflicts with i 


4. The necessity of collective organization, from the simplest of levels (fas 
expressed in the words of the Prophet), “If there are three of you, appomt 
one of the three of you to be your leader”), to the appointment of an imam 
to ead others in communal prayer (for which the reward is more than twen- 
ty times greater than that for individual prayer), to the caliphate, which is 
considered to be a collective obligation such that if the Ummah does not 
instivute i, it is guilty of an offense betiore God. 


5. The recognition of consultation (shina) as one of the distinguishing marks 
of the Ummah and the foundation of its approach to managing its affairs; 
since the Islamic Ummah is described in the Holy Qur'an as those “whoe 
rule [in all matters of common concem! is consultation among themselves” 
(42:38). 

6, The recognition of enjoining the doing of what is right and prohibiting 
the doing of what is wrong 2s a collective obligation for the purpose of safe- 
guarding the higher values which distinguish the Ummah from other 
nations. 


‘The Second Intent; Maintenance of Security 

(a) Security, which includes both internal and extemal security, is an 
blessings which God bestowed upon Quraysh (*...and made them safe from 
danger...” [106:4]). Secunty is a primary component of the Unimah and 
one of the intents of Islamic law for its organization 


(b) 1. Maintenance of internal security is the intent of legal rulings which 
provide for the protection of human life, honor and material wealth and 
legally prescribed penalties for their violation, whether for the protection of 
individuals, as in the case of the law of retribution and the legally prescribed 
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penaltis for theft and fae accusations of sexual misconduct, or for the pro- 
tection of the community 4s a whole, as in the case of legally prescribed 
penalties for armed revolt and apostasy 


2. As for external security, its maintenance is ensured by the preparation of 
forces to deter others from contemplating aggresion [against the Ummah], 
as well as by the sanctioning of jihad for the sake of defense in cases when 
auuresion actually occur. To this ame end, self-sufficiency has been legally 
sanctioned in {slam as a collective obligation lest the Ummah be dependent 
on others, particularly for food supplies and weapons production, Islamic 

law also stipulates arrangements for extablinhing security in the event that 
some group within the Ununah commits aggression against another. "4 Tr 
goes without saying, of course, that the Ummah which adheres to the afore= 
mentioned principles and practices will be free among the nations and able to 
make its own deesions wathout being subject to any outside force or allow- 
ing any power to violate its sovereignty 


‘The Think Intent: The Establishment of Justice 

There are numerous areas in which justice applies, including the individual's 
Justice towards his Loed, himself, and his family (his wife and children), ax. 
well as justice in his relationships with others, and justice on the levels of the 
judiciary and government. What concerns us here is justice as it pertains 
to the Unmah as a whole, that is. on the level of the judiciary and 
government. 5 


The Qur'an considers justice to be a primary intent of the Law, declaring 


+ “Indeed, [even aforetime} did We send forth Our apostles with all evi- 
dence of {this} truth; and through them We bestowed revelation from on 
high, and [thus gave you} a balance [wherewith to weigh right and 
wrong). so that men might behave with equity” (57:25) 

+ "Say, My sustainer has [but] enjoined the doing of what is right" (7:29) 

+ “Behold, God enjoins justice, and the doing of good, and generosity 
toward one’s fellow men” (16:90) 

* “Behold, God bids you to deliver all that you have been entrusted with 
unto those who are entitled thereto, and whenever you judge between 
people, te juckge with justice” (4:58). 
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‘+ “Lam bidden to bring about equity in your mutual views" (42:15). 


Similarly, the Qur'an lays special stress upon justice in those cases in which 
there is reason to believe that it may be overlooked: 


+ "O you who have attained ro faith! Be ever steadfast in upholding equity, 
bearing witness to the truth for the sake of God, even though it be 
‘against your own selves or your parents and kinsfolk, Whether the per= 
son concemed be rich or poor, God's claim takes precedence over {the 
claims of cither of them. Do not, then, follow your own desires, lest 
You swerve from justice” (4:13 5) 

and when you voice an opinion, be just, even though it be [against] 
‘one near of kin™ (6:1 §2). 

+ “As for such [of the unbelievers} as do not fight against you on account of 
[your] faith, and neither drive you forth from your homelands, God 
does 1iot forbid you to show them kindnew and to behave towards them 
with fall equity: for, verily, God loves those who act equitably” (60:8). 

+ "O you who have attained co faith! He ever steadfast in your devotion to 
God, bearing witness to the truth in all equity; and never let hatred of 
anyone lead you into the sin of deviating from justice, Be just: hi is 
closest to being God-conscious” (5:8) 


Thn Taymiyyah viewed justice as the foundation for a nation’s survival, 
saying, "God establishes the just state even if itis unbelieving, and He does 
rot establish the unjust state even ifit is Muslim. The atfairy of this world can 
be managed with justice and unbelief, but not with injustice and Islam.""66 
Ibn al-Quyyim abo stressed the importance of justice, saying: 


‘The Law is pure justice....Hence, anything which embodies injustice rather 
than justice,..does not originate from the Law, even if it happens tw have 
been interpolated therein by means of interpretation. ence, Islamic Law ts 
God's justice among His ervants....Af the signs of justice are manifey...and if 
its dawn breaks in any manner whanoever, then there is God's Law, God's 
religion... Rather, He hay made clear by means of the paths He has bid down: 
that His intention (mnyrddub) is for justice to be established. and for people 
to uphold equity "47 
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Al-Qaradawi divides justice into three basic categories, namely: (1) legal 
or judicial justice, (2) social justice, and (3) international justice.*** 


‘The Fourth Intent: Preservation of Religion and Morals 

{a) Unlike secular sytems, which admittedly have a limited conception of 
general morality based on commonly agreed upon ethical standards which 
are not fo be violated, Islamic law does not acknowledge 4 separation 
between religion and morals and the order of society in the sense that morals 
and rehgion arc to be viewed as something which concerns the individual 
alone and in which society has no say, Islan law views the preservation of 
the rehigion of the Umunah as a whole ~ that isto say, the prevention of any- 
thing which might undermine the definitive principles of the religion (to 
borrow a phrase from fbn Ashur) ~as one of its primary intents, In this con= 
nection, Umarah points out that God has pledged Himself to preserve the 
religion, and that what is required of believers 4s to carry out the religion's 
teachings, and not merely to preserve its outward forms. "6% 


(b) In order to achieve this communal intent, Islamic law has imposed the 
obligation of communal prayer, the Friday prayer, the communal prayers 
performed on ‘Id ol-Fir and Td al-Adha, and the nites associated with the 
pilgrimage to Makkah, in order that all Muslims might sense the doctrinal 
and devotional bond that unites them. Islamic law declares the enjoining of 
the doing whut is ight and the forbidding of doing what is wrong to be col~ 
lective obligations in order that there might continue to be defenders of soci- 
cty’s fundamental values, To the same end, it declares the pursuit of know! 
‘edge pertinent to doctrine and worship to be an individual obligation given 
the fact that such knowledge 1s a means of better performing the rites of the 
religion, As for the pivotal importance of morals in Islamic law, it may be 
seen clearly in the words of the noble Mewenger, “I have been sent to perfect 
noble traits of character,” in Islamic legal rulings relating to personal ot practi- 
cal morals, in rulings pertaining to daily transactions in which we are exhorted 
to preserve morals and not fo spread corruption and, lastly, in the penalties 
which are intended as deterrents against the commission af mayor sins, 


(c) Writings by scholars who have concerned themselves with magdsid have 
tended to view noble morals as belonging on the level of enhancements 
However, this clawification cannot be accepted unconditionally; after all, 
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there are some moral values which are necessary for the survival of the 
‘Ummah, stich as truthfulness and integrity, whereas some others, stich a 
certain practical rules of etiquette, might be classified as enhancements. Ibn 
Ashur declares, 


Interests clasified on the level of enhancements are, a8 I yee it, those things 
which serve to perfect the onder of the Uaunah with the result thar itis able 
to live in safery and tranquility and enjoy the respect of other nations. Such 
enhancements likewise make it posible for the Islamic Unumab to be a 
nation which people have the desire 0 be a part of or atthe least, fornn close 
ties with. Praiseworthy habits have a role to play in this, be they universal 
constoms such as basic drew styles, or things specific to parnicular nations such 
ax certain types of innate dixpotions and the practice of growing one’s bean! 
‘out. In short, they fenhancericnt in the realm of morals} are those wx relation 
to which consideranon is given to refined human sensibilines "7° 


‘The Fifth Intent: Cooperation, Solidarity and Shared Responsibility 

(a) In addition to the interconnections among them, the values of coopera- 
tion, solidanity and shared responsibility have both a general and a particular 
aspect. In their general aspect, they encompass all arcas of culture, society 
and the economy, and in their specific economic expressions, can exert a 
profound influence on the structure of the Ummah. However, stich values 
cannot be imposed by force of law or coercion by higher powers, Rather, 
they derive from the wellsprings of faith as does human brotherhood (“All of 
you are descenided from Adam...) and the brotherhood born of faith (“All 
believers are but brethren” [49:10}). [As the Prophet declared,} “One 
believer is related to another as one brick is to another in a mighty edifice: 

cach one reinforces and upholds the other,” and, "The believers in their 
mutual Jove, compassion and sympathy may be likened to a single body: if 
‘one of its members stffers, all its other members rally around it with wake- 
fulness and fever,” 


() The texts and rulings of Islamic law serve to confirm and falfill this intent; 
from the inchisive command to cooperate in furthering virtue and God- 
conscioumness rather than evil and enmity,*7# tw its practical manifestations 
such as the requirement to pay zakah and spend of one's substance in 
charitable ways in general, and the possibility of levying a tax on the wealthy 
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whose proceeds go to help the poor; add to this various other expressions of 
charity and benevolence, such as provisions in Islamic law which allow 
someone to set aside up to one-third of hus bequest for charitable purposes, as 
well as endowments set aside for charity and public interests, which have 
been instrumental in funding many services which fall under the heading of 
what has come to be termed civil society. Among the most significant 
expressions of solidarity among those who live in a single neighborhood or 
who practice a single profesion or craft is the system of gardmah,7* or com- 
purgation by oath, and the system which requires the male relatives of 
someone accused of manslaughter to pay the blood money on his behalf 


The Sixth Intent: Dissemination of Knowledge and Preservation 
of Reason in the Ummalt 
{ln Ashur states that imbalance or malfunction in the minds of entire com- 
munities anid ine the Ummah as a whole is of graver concer than imbalance 
or malfunction in the mind or reason of the individual. Therefore, he con 
cludes, the Ummah must undertake to prevent the spread of drunkenness 
among its members, as well as the spread of intoxicants and drugs such as 
marijuana, hashish, opium, morphine, cocaine, heroine and other substances 
whose use has become wideypread. "78 

In my view, concern should not be limited to protecting the Ummah from 
such intoxicants; rather, st should go beyond this €0 protecting it from the 
influence of the mass media, which engages mn collective brainwashing oper= 
ations and besieges people's minds, giving them nothing but the news and 
the analyses they want and encouraging them to waste time on things which 
not only are devoid of benefit, but which actually bring harm, Such media 
train people's minds im corrupt ways of thinking based on the sacralization of 
power, the justification of error, and mindless bigotry. Asa certain pharaoh 
declared of old, “I but want to make you see what I see myself; and | would. 
never make you follow any path but that of rectitude!" (40:29).!74 

Nor docs Islam's approach stop at the mere preservation of the mind. 
Rather, it calls emphatically for a program of scientific thinking which steers 
clear of superstitions and blind imitation, and for the development of peor 
ple’s minds by nurturing them with beneficial knowledge whether it per~ 
tains to this world of the next, The acquisition of some types of knowledge 
might be an individual obligation, while the acquisition of other types might 
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be a collective obligation in order for the Ummah to achieve self-sufficiency 
in all areas of life and on the levels of ewentials, exigencies and enhance 
ments. Moreover, given this religious incentive, human potentials can be 
released into the proper channels; for while some people's intellectual capa- 
bilities are more limited, others’ potentials make it possible for them to 
advance along the path of knowledge and creative interpretation in a variety 
of areas. 
In order to achieve this intent, Islamic aw: 


1. Includes rulings which protect people's minds from biological deteriora~ 
‘ion, such as the prohibition against intoxicants and [mind-altering] drugs, as 
‘well as against spiritual or psychological damage resulting from exposure to 
the media, 


2, Calls emphatically for [clear] thinking. prudence and reflection, and pro- 
hibits groundless imitation of predecessors and leaders; instead, Muslims are 
urged to demand evidence [for others’ claims} and to reject superstitions 


4. Requires the pursuit of knowledge, erudition and enlightenment, urging 
Muslims to lean to read and write as a foundation for other skills and the 
acquisition of other types of knowledge. Moreover, in addition to making 
clear which of the various religious and secular sciences are to be classed as 
individual obligations and which are to be clased as collective obligations, 
Mamie law outlines rules of etiquette to be adhered to by both scholars and 
students.!75 

Atal these stages, of course, some things are classed among the essentials, 
while others are clasified as exigencies or enhancements. 


‘The Seventh Intent: Populating and Developing the Earth and 

Preserving the Ummal's Wealth 

‘This intent grows out of one of the magasid al-sharF ah for all of humanity, 
namely, the population and development of the earth. In this context, itis 
embodied in the population and development of that portion of Planet Earth 
that falls under the Urmmah’s sovereignty. As for the preservation of the 
Ummah’s wealth, this intent arises from the notion that all wealth belongs to 
God and that human beings are God's deputies on earth, as a resuilt of which 
ownership has a public function and % not an unqualified right. We find, for 
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example, in God's exhortation: “And do not entrust to those who are weak 
‘of judument the possessions which God has placed in your charge for {their} 
support...” (4:5) a reflection of the fact that although funds may belong to 
particular individuals (in this ease, “those who are weak of judgment’), such 
‘monies nevertheless belong to the Ummah as well. 

‘These two intents intersect with what has come to be termed “develop 
ment.’ The firyt area m which these intents are to be realized is that of the 
Ummah's cultural project to which we made reference in our diseusion of 
the unity of the Ummah. "7% 

Ibn Ashur speaks of the intent to preserve wealth as that of protecting the 
‘Ummah’s material wealth frome harms in the dual sense of (1) physical dam- 
age, and (2) the fall control of others over the Ummah’s resources without 
any benefit for the Umunah."77 This formulation, however, is more restric 
tive than the conception we are seeking to convey, which focuses on the 
principle of the possesion of wealth in and of itself (and the outcomes to 
‘which it leads) as well as the extent to which society should intervene in e¢o- 
omic activity (and the outcomes to which this leach) 

In onder to achieve the intent of development = with its ewin aspects off (1) 
populating and developing the earth, and (2) preservation of the Ummah’s 
sutertal wealth ~ a number of legal rulings have been instituted by Islamic 
haw: 


1, Based on the principle of the possession of wealth, we have Islam’s legal 
rulings pertaining to the payment of zakah (God's right to material wealth) 

tn addition to God's right as embodied in zakah (which is an obligatory 
right), there i the voluntary expenditure of one’s excess wealth on behalf of 
others in various forms, including charitable contributions (al-sadagif) which 
are considered a temporary or immediate form of giving, and more perma- 
nent forms such as writing a will in which one sets aside part (up to 
one-third) of one’s bequest for charitable uses, and institutional (charitable 
endowments) 

‘We have explicit texts dealing with this theme, among them: 


+ “Believe in God and His Apostle, and spend on others out of that of 
which He has made you trustees. For those of you who have attained to 
faith and whe spend freely [in God's cause] shall have a great reward” 
(57:7). 
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+ “And do not entrust to those who are weak of jadgment the possessions 
which God has placed in your change for {their] support...” (4:5). 

_and give them [their share} of the wealth of God which He has given 

you” (24:33). 


2, Conceming the degree to which society should intervene in economic 
activity, the obligation to provide public facilitics is not restncted tw the ruler 
alone (as seen in the Prophetic hadith according to which “even if a mule 
were to stumble...”).!78 Rather, Islamic civil society as embodied in the 
endowments system has underwritten significant number of schools, 
research and translation centers (“houses of wisdom”), universities, observa~ 
tories, hospitals of all sorts, hostels and travelers’ inns, drinking water facili 
ties, as well as other initiatives which fill the pages of endowments registers 


3. As for the inclusiveness of such services, acces to them is not restricted to 
Muslims alone. On the contrary, they are available to al residents of the areas 
in which they are located (as seen an the hadith that includes the phrase, “we 
would have wronged hint"),"7¥ In fact, they exist not only to serve human 
beings, but animals as well (as evidenced by the Prophetic hadiths about 
Kindness to cats and dogs), and plants and inanimate objects (as seen tn the 
Islamic prohibition against the cutting down of trees and the destruction of 
dwellings during war time). 


4. In addition we have the fact that this development is sustainable until the 
Day of Judgment (as evidenced by the Prophetic hadith according to which, 
ifone of us has a palm seedling to plant, he should plane it even if the Day of 
Judgment is imminent). 


Moreover, as was noted in connection with eather intents, all of the afore~ 
mentioned areas inchuse some things which are classed as essentials, others 
which are classed as exigencies, and still others which belong among the 
enhancements (a noteworthy example of which can be seen in the Islamic 
architectural arts) 


[Subtheme 4]: ‘The Mayiyid as They Pertaie to all of Humanity 


Some scholars choose to replace the more traditional term dar al-kufr “the 
abode of unbelief’) with the phrase wmmnah al-da wah (‘the nation to be 
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called’), while replacing the traditional dar al-ishim (the abode of Islam')!%° 
with the alternative wmmah al-ijabah (‘the nation that responds’). The term 
wnmah al-dawah conveys the sense that the central characteristic of this 
pation = from the point of wiew of Islamic law ~ is that its addressed by the 
call to embrace Isham. 

In so-saying, we must bear in mind the long-time dispute among scholars 
‘over whether non-Muslims are addrewed by the subsidiary rulings of Ilamic 
law or whether they are simply being called co Guth in God, My own posi- 
tion on this is that universal legal rulings ~ as opposed to Islamic law's 
subsidiary rulings ~ are not limited to calling non-Muslims to faith in God. 
When the Quranic discourse employs the address, “O mankind!” (2:21 and 
chewhere) or, “O man!” (82:6 and chewhere), this is not limited to the call 
to faith, although this i its primary focus, Rather, such discourse 1s advocat- 
ing universal principles, one’s response to which does not depend on prior 
faith but, rather, on reason and logic. As we hope to show more clearly in 
what follows, people are being addrewed on the basis of their innate, God= 
given understanding and perception, and are being called upon to embrace 
universal human interests which no one would dispute, 

However, given the fact that such principles cannot be translated into par- 
ticular, practical rulings which address all human beings as creatures 
accountable to the Lord of the Worlds, the burden of striving to apply them 
then falls upan believers. The implementation of such principles, therefore, 
represents the goal of Muslim’ foreign policy in their dealings with other 
nations. Given the foregoing, magiyid al-sharah as they apply to humanity as 
a whole may be identified as the following: 


‘The First Intent: Mutual Understanding, Cooperation and Integration 
“O men! Behold, We have created you all out of a male and a female, and 
have made you into nations and tribes, so that you might come to know one 
another, Verily. the noblest of you in the sight of God is the one who is most 
deeply conscious of Him. Behold, God is all-Knowing, all-Aware" (49:13). 
In these words addressed to all humankind, the Qur'an declares that despite 
the diversity of their peoples and tibes, people have a common origin (“We 
have created you all out of a male and a female”), and that the purpose 
behind this variety is that people should come to know one another. At the 
same time. it declares that inthe sight of God, no distinction iyto be accorded 
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to any people or tribe based! on any kind of innate superionty but that, rather, 
distinction and honor are to be based on a spiritual criterion which has noth- 
ing to do with ethnic origin, namely, consciousness of God."8* These 
principles are affirmed by Prophetic hadiths (“All of you belong to Adam...”” 
and "No Arab shall be deemed superior to a non-Arab [based on anything 
but consciousness of God]”). 

The intent of cooperation arises as a complement to the intent of mutual 
‘understanding. Similarly, the intent of integration serves to support the twin 
intents of mutual understanding and cooperation, since God's ways with His 
servants and the created univene are manifested not only in the variety 
among people, but in the uneven distribution of natural resources by virtue 
of which each people needs what other peoples have, and as a result of 
which we have exchanges of commodities and services in falfllment of the 
intent of integration, Herein also lies the origin of [academic and profesion- 
al] specialization and the distribution of labor, principles which form the 
basis of [modern] economic life and to which Muslin philosophers have 
been alluding for centuries. 

Given the fact that this isa divinely established law of nature which can be 
perceived by the mind and sound intuition, the Qur'an contents itself with 
the simple mention of this intent without going into detail concerning the 
ways in which itis to be fulfilled. And in so doing, it provides the flexibility 
needed for relating to the intemational scene with its far-fung geographical 
expanses and historical depth, At the same time, however, i¢ affirms an im= 
portant standard which believers need to meet in order to be models of 
moral refinement and purity: “O you who have attained to faith! Be ever 
steadfast in your devotion to God, bearing wimess to the truth in all equity: 
and never let hatred of anyone lead you into the sin of devisting from justice 
Be just: this is closest to being God-conscrous” (5:8). Thus, as if it assumes 
the necessity of dealings among these between whom some degree of hostil- 
ity exists, the Qur'an enjoins justice and fairness between them 


‘The Second Intent: Realizing Human Vicegerency on Earth 

* “Behold, | am about to establish upon earth one who shall inhent it 
(khalifah)” (2:30). 

+ “Verily, We did offer the trust [of reason and volition] to the heavens, 
and the earth, and the mountains: but they refused to bear it because they 
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were afraid of it. Yet man took it up ~ for, verily, he has always been 
prone to be most wicked, most foolish” (33:72). 


In these two verses," the Qur'an proclaims that human beings have a sta~ 
tus which is distinct from that of other creatures (that of being Gods ‘caliph’ 
or vicegerent on earth), and that they have been assigned a trust which 
requires that they be given sufficient freedom of will to be able to pass this 
test with its attendant accounting, reward and/or chastisement 

‘This conceptualization of human beings’ mission, responsibility and free- 
dom muy differ in certain details and aspects from one religion or earthly 
philosophy to another. Neverthelow, st remains the only conceptualization 
which is capable of explaining the reality of the universe, humanity and life, 
Such a conceptualization does not devalue human being; on the contrary, it 
grants them an honor and a dignity which set them apart from other created 
beings. Moreover, consistent with this conceptualization is the affirmation 
of human beings’ capacity to choose either a path of righteousnes or a path 
of corruption. As the Qur'an declares, the human soul “is imbued with 
moral failings as well as with consciousness of God” (91:8); and, God "has 
shown him [man] the nwo highways [of good and evil]” (go:t0). Sunilarly, it 
is consistent with the affirmanion that human beings’ innate understanding, 
leads them to distinguish good from bad. 

As we have mentioned, this conceptnalization of human beings” place and 
purpose on earth is not the subject of unanimous agrcement. Hence, “God 
has promised those of you who have attained to futh and do righteous deeds 
that, of a certainty, He will cause them to accede to power on earth” (24255) 
given conditions which He has specified. This is the vicegerency particular 
to the Muslim community which we discussed above in the context of the 
‘madsid of the Unumah, 

This leads us to the concept of the vicegerency which is inclusive of all 
humanity and which Islam proposes as a source of common ground which ~ 
despite differing doctrines, races, and languages, and as an alternative and 
corrective to the notion of God's chosen people ~ can serve as a basis for 
fruitfal cooperation between Muslims and all others. Were it not for the 
caprices and exploitative aspitations of the superpowers, it would not be dif- 
ficult to imagine all governments and peoples being able to reach agreement 
‘on common goals which are achieved chrough international projects and 


A NEW CONCEPTUALIZATION OF MAQASID 145 


enterpnses, both governmental and non-governmental in nature. After all, 
as has been noted by numerous scholars, people's genuine interests are 
agreed upon by most laws.'85 Hence, the studies which have been done in 
the field of magasid al-sharah promise to be a rich source of guidance in 
drawing up the foreign policies of Islamic states, as well as those of Islamic 
organizations, both governmental and non-governmental. 

‘Among the areas in which human cooperation (the firs intent) can help to 
achieve human vicegerency (the second intent) is chat of populating and 
developing the earth (“He brought you int being out of the earth, and 
made you thrive thereon” 11:61), whether in relation to environmental 
protection, fighting crime, agricultural, industrial and service-related devel- 
‘opment, o other areas, not to mention cooperative scientific research in the 
aforementioned realms. 

Contrary to the materialist conception of human beings’ relationship with 
the universe, the earth and the rest of the non-human realm are not enemies 
to be conquered, Rather, God has created everything for human beings’ 
sake and has placed the heavens and the earth in subjection to them 
Therefore, human beings simply need to undentand the laws which govern 
the created real and to populste and develop the earth for the good of all 


The Third Intent: Achieving World Peace Based on Justice 

A good number of traditional juristic writings convey the sense that the finn 
damental relationship between Muslims and non-Muslims is one of enmity 
and warfare, a notion for which they cite a number of Quranic verses which 
are taken out of context. One such verse, to which they refer as ‘the sword 
verse,” "4 they consider to have abrogated no fewer than 200 other verses in 
the Qur'an, including the one which reads, “There shall be no coercion in 
matters of faith” (2:256), 

Given this perspective, the justification for waging war on non-Mushms is 
not aggression they have committed against Muslims, but their mere denial 
of Islam. However, the context of this verse makes clear that the justification 
for resorting to armed conflict is self-defense against aggression, As for mere 
unbelief, it is addresied in verses such as the following: 


+ “And so, [O Prophet} exhort them; thy task is only to exhort: thou canst 
not compel them [to believe]” (88:21~22). 
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+ “And [thus itis:] had thy Sustainer so willed, all those who live on earth 
would surely have attained to faith, all of them: dost thou, then, think 
that thou couldst compel people to beheve?” (10:99). 

+ “There shall be no coercion in matters of faith” (2:256), and others.1"5 


Legitimate defense against aggression is a right acknowledged by domestic 
penal laws, as well as by contemporary international law, which in the year 
1928 prohibited resorting te war while sanctioning legitimate defense. Prior 
to that dime, however, war had not been outlawed, as a result of which there 
had been no need to declare defense legitimate, since war had been consid 
cred legitimate for any reason. Moreover, a fact which is disregarded by 
many is that Islam was the fint law to prohibit war and to establish criteria 
and regulations relating thereto. 18* 

This bangs us back to the principle that the fundamental relationship 
berween Muslims and non-Muslims is one of peace: “But if they incline to, 
peace, incline thou to it as well...” (8:61), and that resorting to war is only 
allowed in Islam when there s a need to repel aggression. ""7 One means of 
preserving peace would be the creation of an international organization 
which would ensure collective security, organizing cooperation in a vatiety 


of areas arranggng treaties among states and avenecing ther implementation, 

The peace sought is one which is based on justice; after all, peace and jus- 
tice are inseparable, Moreover, the justice being spoken of here is not limited 
to Islamic society; on the contrary, it has been a fundamental intent in 
human relations throughout history:!™ “Indeed, [even aforetime] did We 
send forth Our apostles with all evidence of [this] truth; and through theme 
We bestowed revelation from on high, and {thus gave you} a balance 
[wherewith to weigh night and wrong), so that men might behave with 
equity” (57:25). Indeed, the Prophet spoke in praise of "the Fudal Alli- 
ance’? in which he took part before he was called as a prophet, saying. “If T 
had been invited to take part in it as a Mushm, I wold have done so."” And 
in like manner, the Qur'an unges believers ro adhere faithfully to covenants 
and contracts. In so doing, it confirms Islam's respect for international 
treaties, which are the primary source of law among sovereign states, 


‘The Fourth Intent; Intemational Protection for Human Rights 
The liberation of human beings from endavernent to other human beings is a 
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fundamental outcome of the doctrine of the oneness of God, 2 rejection of 
shirk in all its forms.*9° Accordingly, extending assistance to the oppressed 
everywhere and protection of freedoms and rights, particularly the freedom 
of thought and religious belief, have been among Islam's major concems, lest 
tyrannical regimes prevent the Islamic message from reaching all people. 
Ihlam views such regimes as violators of human rights, a fact which it sees as 
Justifying legitimate collective defense in order to bring such regimes down 
and liberate those under their rule. This view, moreover, forms the basis for 
most of the Islamic conquests throughout history. The international com- 
munity has recently become aware of the importance of this issue, thereby 
sanctioning international intervention for the protection of human rights 
anywhete, The actual implementation of this notion has entailed disregard 
for the concept of national sovereignty and the unacceptability of external 
intervention in a sovereign state's internal affsin; similarly, it has been daven 
by double standards for the sake of achieving superpowers’ interests: even 90, 
however, the basic notion [i¢., the importance of protecting peaple’s rights 
and fieedoms through the use of force] has at least been recognized. 


The Fifth Intent: Dissemination of the Islamic Message 

We have delayed discussion of this intent in order to claefy the context in 
Which efforts are made to achieve it, In view of Islam's being a universal mes- 
sage addressed to all people, communication of this message is the most 
significant of all intents of Islamic law within the general human milieu, and 
the burden of fulfilling it rests with Muslims.'9! The essence of the mesage 
to be communicated is the existence and oneness of God and human beings’ 
obligation to worship Him through obedience to His commands and avoid~ 
ance of what He has prohibited, The Qur'an is replete with verses which 
make reference to all of these elements of the Islamic message, As for its 
approach, Islam calls for its message to be presented through wisdom, gente 
exhortation, and reasoned dialogue, but not through coercion of others to 
embrace Islanie doctrine. 

In view of the fact that the divinely revealed message 1s common among all 
God's messengers, Islam grants a special status to Christians and Jews (‘the 
people of the Book’). For although some messages may have been eroded by 
forgetfulness of distortion, there nevertheless remains a single essence 
‘embodied in faith in God and the Last Day and nghteous action: “Venly, 
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those who have attained to faith [im this divine wt}, as well as those who fol 
Jow the Jewish faith, and the Christians, and the Sabians ~ all who betieve in 
God and the Last Day and do righteous deeds ~ shall have thetr reward with 
their Sustainer; and no fear need they have, and neither shall they gneve” 
(2:62). Herein lies the basis of Islam's call for recognition of those tenets 
which they hold in common with Jews and Christians;!9* moreover, 1 
incumbent upon Musims to bear this call in mind and to make it part of their 
global policy 

‘The intent to diseminate the mesage of Iam revolves around the realiza~ 
tion of the meaning of the verses which declare: 


+ “Thave not created the invisible beings and men to any end ather than 
that they may [know and] worship Me" (5 1:56) 

+ “Now fas for thee, O Mubammad,} We have not sent thee otherwise 
than to mankind at large, to be a herald of glad tidings and a warner” 
(34:28), 

+ "Say [O Mohammad}: ‘O mankind! Verily, 1am an Apostle of God to all 
of you, [sent by Him] unto whom the dominion of the heavens and the 
earth belongs” (7:1 58). 

+ "© mankind! Worship your Sustainer, Who has created you and those 

so that you might remai tim" 


Whereas in the past, the realization of this intent required bearers of the 
Islamic message to travel and to be in direct contact with the people they 
\were seeking to reach, modem methods of communication have added new 
dimensions theough audio-visual media and the Intemet. Despite the avail» 
ability of such means of communication, however, personal contact retains 
its importance, as does the living of an exemplary life on the part of Muslims 
(which, alas, is sorely Lacking in Mashm societies and individuals). It also 
bears noting the lamentable fact that during the present phase of history, 
many Western states provide more intellectual and religous freedom than 
do Islamic countries. Be that as st may, however, dhe fulfillment of this intent 
requires that those bearing the message of Islam to others be given special 
preparation, including the training required for them to master the languages 
of the peoples to whom they are being sent, the study of such people's men= 
taliies and problems, acquaintance with the proper points of entry into their 
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minds and hearts, and the ability to present Islamic solutions to the problems 
they face but which differ from the problems of Muslims in their own 


countries, 


CHAPTER THREE 


Realization of the Magasid 


Our purpose in writing this book has been twofold, namely, (1) to recon- 
sider certain concepts relating to magisid, and (2) t© open the way for the 
realization of these mayisid. 

In relation to the first purpose, we have dealt with numerous issues, the 
moxt important of which are: 


1. The distinction beeween the magiyid of creation and the magdyid of Islamic 
law and the impheations of this distinetion. 


2. An attempt to formulate the higher mayiid of the Law and to draw a dis- 
tinction between them and foundational concepts 


3. The fact that the moydyid are comprised of the three levels of essentials, 
exigencies and enhancements, and thar these levels are related to the means 
by which the maid are achieved rather than to the mayisid themselves. 


4+ The fact that legal studies dealing with positive law lack discussions of 
‘magiid, and that Islamic legal studics lack discussions of the function of posi- 
tive law in the organization of society and the extent to which the state 
should intervene in individual freedoms, 


5, An attempt to advance wnting on those migdid which pertain specifically 


to the subdivisions of Idamic law and to the modern sciences. 


6. An attempt to define the role of human reason and experience in the iden 
tification of magigid 


7. Development of the notion of restricting the universal, or magisid, of 
Ixlamic law to only five, and the addition of magiyid relating to social con- 
cems and other areas of life 
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8. A discussion of how the magisid should be arranged in relation to each 
other and related difficulties. 


9. An attempt to identify the criteria on the basis of which a given ruling or 
means may be classified as belonging among the essentials, the exigencies or 
the enbancemendy, and practical observations. 


10, Proposal of the adkigon of the categories of "that which falls short of the 
essential’ (md dina al-danirf) and “that which goes beyond mere enhance- 
ments’ (mid want” al-tahstnf), thereby increasing the number of categories or 
levels of magdsid from three to five 


11, The relative nanure of the specification and categorization of means dep- 
ending on considerations of time, place, penions and circumstances, and 
practical examples of this eelauvity 


12, Eliminating the ambiguity asoctated with the terms progeny (naxl), fam~ 
ily lineage (naib) and honor (nd) and placing each in the proper perspective. 


13, Defining the magihid widhin the framework of four realins, that is, based 
upon how the five universal of Idlamic law! apply to the individual, the fm= 
ily, the Ummah, and wider humanity. 


As for the second purpose mentioned above, namely, the realtzation of the 
‘magivid, we have treated this subject under the follwing five headings: 


Theme 1; The current uses of magasid 

‘Theme 2; Magijid-based ijtihad* 

Theme 3: Juristic theorization 

‘Theme 4:The use of magayid in the Islamization of the human, social and 
cosmic sciences 

‘Theme §: The magisid-informed mindset on the individual and communal 
levels 

Theme 6: The future of magarid: An independent science, an intermediate 
discipline, or an advance in the field of wyil alfigh? 
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[THEME 1} 


‘The Current Uses of Magiisid 


In this discussion, we seek to present a current picture of the uses of magasid 
al-shar‘ah dhrough 4 compilation of ancient and modern writings which 
adhere to traditional approaches relating to the fundamentals of jurispru- 
dence (wp! alfigh). As for what might be considered innovations in these 
approaches, whether or not we happen to agree with them, we have post- 


poned their discussion to another section of this book. 


We will begin with a quote from Wali Allah al-Dahlawi's work entitled, 
Hujjah Allah al-Balighah,* in which he enumerates the benefits of writing on 
the subject of ‘ilal alsabkim, that is, the particular intents or bases of Islamic 


legal rulings. The statement below identifies five such benefits: 


‘There was significant disagreement among figh scholars bused on their differ- 
ences concerning ‘ial al-ahlsim. These differences led to their discussing such 
“Wal with respect to the way in which they help to achieve human interests 
recognized by Islamic law. There [then] emerged in many religious discus- 
sions an insistence on what could be grasped through haman reason, [as a 
rewult of which} doubrs were cast upon a number of doctrmal and practical 
fundamentals. This situation led to the practice of citing rational evidence 
related to the writeen texts being discussed and the application of saterents 
and accounts passed down on the authority of the Prophet (pbuh) and his 
companions in accordance with what could be comprehended by human 
reason, This development may be viewed as a solid mumph for the religion 
and 4 uudable quest to bring Muslims together, a» well as being among the 
most significant means of drawing near to God and demonstrating obedience 
tw Him 


Hence, among the benefits of writing on this theme we have the 


following: 


§ First: It reveals the perfection of Islamic law, 


The Apostle received from God the most consummate of all laws, one that 
offers benefits which human beings alone would not be able to realize. In 
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‘one way or another, the people of his time recognized the nobility of what 
he had brought with the result that its truths began to find their way into 
their daily conversitions and orations. When their era drew to a close, bow- 
ever, there arose a need in the Ummah for those who could clarify the 
various aspects of this type of inimitability, as well as the utterances of the 
Prophet and his companions which provide evidence that his Law was the 
most perfect and complete of all laws. People likewise needed to be remind= 
cd thar the fact that someone like him (pbuh) had brought something on this 
order of perfection was itself a miracle of such grandeur and renown as not to 
require further mention, 


§Second: te provides assurance of one’s faith. 


Another benefit of writing about the particular intents of Islamic legal rulings 
is that it can increase one’s confidence in faith. As Abraham, God's beloved 
friend, upon him be peace, protested, “Yea, but [let me see it] so that my 
heart may be set fully at rest” (2:260) 4 The reason for this is that the presen= 
tation and review of the available evidence and the multitudinous paths by 
which one can atain knowledge gladden the heart and deliver it from tur~ 
moil and confusion, 


§ Third: It enables the believer to be certain of the legitimacy of his/her 
actions. 


“This may be seen in the fact that if those who seck virtue engage diligently i 
acts of obedience while being aware of dhe basts for their legitimacy, and if 
they commit themselves to preserving the divine Spirit and Light which are 
generated through such acts, they will receive benefit even from their most 
modest efforts, and will be the least likely of all people to act out of confusion 
or lack of insight, Ie is for this reason that in his “Books of Conduct’, Ienam al 
GhazAll concerned hinwelf with identifying the secrets concealed wathin acts 
of worship in Iam, 

This truch may likewise be seen in the faet that seholary of jurisprudence 
have differed among themselves on many subsidiary juristic questions based 
on their disagreements concerning what they deem to be the particular 
intents behind legal rulings (‘ilal, or al-magasid al-juz'iyyah Ii al-akam) 
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However, such disputes can only be resolved by means of an independent 
inquiry into human interests. 5 


§Fourth: Ic serves to deter those who seek to cast doubt [on Islamic 
belief. 


‘One way in which this is manifested is that religious innovators began to cast 
doubt on many Islamic teachings, saying they were inconsistent with reason 
and that whatever is inconsistent with reason must cither be rejected or 
{given an allegorical interpretation. They held, for example, that the torment 
of those in their graves is belied by the senses and human reason. They said 
similar things concerning the Day of Reckoning, the bridge of Hell (alr), 
and the balance [on which people's good and bad deeds are weighed on 
Judgment Day]. Consequently, they began putting forward far-fetched alle- 
gorical interpretations, and one particular sect® tempted Muslims to doubt 
basic tenets of Islam by saying, among other things: Why is it obligatory to 
fist the last day of Ramadan but forbidden to fast the first day of Shawwal? 

Another like-minded group derided Qur’anic phrases which urge believers 
to do good and mspire the fear of doing wrong, saying that such passages are 
meant merely to encourage people to engage tn certain types of conduct and 
that they have no concrete basis, Then the most despicable of individuals? 
fabricated a Prophetic hadith according to which an, “Eggplant will have 
whatever effect its eater intends ito have,” thereby implying that even the 
most harmful of things is indistinguishable by Muslims from ehat which is 
beneficial. 

The only way in which such comuption can be combated is for us to make 
clear those things which represent genuine husnan interests and to establish 
principles relating thereto as has been done in disputes with Jews, Chnstians, 
atheists and others. 


SFifth: Ie makes clear that sound Prophetic hadiths are consistent with 
legitimate human interests. 


‘The truth of this statement may be seen in the fact that a group of figh sch 
ars once claimed that it is permissible to reject a Prophetic hadith which 
conflicts with the results of analogical reasoning (gis) 8 every respect. As a 
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result, doubts were raised conceming a large number of sound hhadiths, such 
as the hadith al-migamah® and hadith af-gullatayn.? In the face of such claims, 
the tranunitters and preservers of Prophetic hadiths had no means of obliging 
such groups to acknowledge the authoritative claim of sound hadiths except 
to demonstrate that they were consistent with the human mterests recog 
nized by Imac law and by pointing out their innumerable other benefits 


§Sixth: Ie serves as an aid in determining which of two analogies to give 
greater weight 


1, Al-Amidi, who introduced the consideration of legally recognized 
human interests into decisions conceming which of two analogies should be 
given greater weight, presents four posible situations in which such a deci- 
sion needs to be made 


{@) A situation in which the intent underlying one of the ewe ‘ial? is classi- 
the other ‘illah is not. 
(0) A situation in which the intent underlying one of the two ‘iat is clasified 
among the exigencies, while the intent underlying the other is classified 
among the enhancements or embellishments. 

(c) A situation in which the intent underlying one of the two ‘ilal is a com= 
plement eo an ewential intcrest while the intent of the other is classified 
among the fundamental exigencies 

(@) A situation in which the intent underlying one of the two ‘ila is the 
preservation of the essence of the religion, while the intent underlying the 
other is the preservation of some other essential interest." 


fied among the ewentials, while the intent underly 


2. Modern researchers have gone a step further in the application af magdsid 
to decisions of this nature by applying magiyid-based principles to juristic 
research as a whole, or af least, to research into specific juristie topies. At 
example of such an appheation may be seen in the work of Abd al-Qudir iba 
Hire Allah in his dissertation entitled, “Magayid-based Ta'lit of Legal Rulings 
Pertaining to Corruption and Falsehood in [Otherwise] Legitimate Modes 
+ which compares and contrasts the 
views of various ail scholars as they pertain to the validation of this or that 
usil-related rule in accordance with mapiyid-based principles. In so doing, he 
achieves a balance among the three aspects of legitimate conduct, namely, 


of Conduct, and Their Junstie Etec 
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() its u4@ Helated foundation, (i) its juristic ruling, and (ii) its magdyid-relaced 
dimension. 


§Seventh: te serves to prevent the use of legal artifices. 


‘AL-Shitibi defines legal artifices (hiyal,sing,, hilah) as “the use of artful means 
{0 transmute legally legitimate, established rulings snto other rulings ehrough 
an action which is valid in outwand appearance but invalid in essence. The 
rulings in relation to which such artifices are employed may be either aim 
taktifiyyah, i.c., rulings which serve to define legal obligations, or akin 
wad iyyak, that is, those which specify causes, conditions and/or constraints 
‘on such obligations.”15 He then declares the illegitimacy of such artitices by 
connecting them, in terms of both human experience and legal rulings, with 
the intents of Islamic law. He states: 


Since it has been established that Islamic legal rulings have been leyiaced in 
‘onder to serve hurnan interea, it follows that human actions are 4 be judged 
‘on this basis, since this is the intent of the Lawgiver with respect to 
them... Now, ifn action is legitimate in both appearance and ewence, no 
difficulty arises. However, ifan action ix consitent [with the Law] an appear 
ance yet contrary t human interest, itis therefore invalid and illeytinate, 
since legitimate actions are not intended for their own sake, but rather, for 
the sake of other things which are referred to as their ‘meanings’, that is, the 
human interests for whose sake they were wanctioned. Hence, anyone who 
acts contrary to this principle iv not engages in a legitmate pursit “4 


Pursuing the same line of thought, Ibn Ashur presents a detailed listing of 
five types of legal artifices for which be cites examples*§ (some of which we 
do not agree with), such as the distinction between an imevocably divorced 
woman's concealment, upon entering into a second marrage, of her inten= 
tion to return to her previous husband (Type 2) and the intention of a man 
who marries an irrevocably divorced woman to render it permissible for her 
to remarry the man who had irrevocably divorced her (Type §). since both 
such situations are contrary to the Lawgiver’s intention as it pertains to 
remarriage by an irrevocably divorced woman 


S§Eighth: It plays a positive role in the opening and closing of paths (fath 
aledhard'? wea sadduhd), 
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Al-Qarrifl is precise in his application of the principle pertaming to magasid 
and wasd'il (ends and means), the basis of which ts the precedence given to 
ends over means such that the latter are evaluated in hight of the former and 
take their legal status therefrom. According to al-Qurritl, the process of sadd 
al-dhari’¥* 1» the act of identifying and obstructing means (or paths) which 
lead to corruption in order to prevent corruption from manifesting itself, 
Hence, when an action which is itelf devoid of corruption becomes a means 
which leads to corruption, we are prohibited from engaging in it. However, 
just as it is necesury to obstruct paths which could lead to corruption, it is 
likewise necesary to open up [those paths which could lead tw benefit]."® 


§Ninth:*7 Texts and legal rulings are to be understood in light of their 
intents 


Al-Raysunt makes clear that this is the majority opinion among Muslim 
scholars = in contrast to that of the Zahirites,* who differ in the degree to 
which they adhere to the principle that magdsid must be taken into account 
when confirming legal rulings and investigating the meanings of autharita~ 
tive texts. He then proceeds to cite examples of this principle relating t0 
zakah and the matter of whether a Madi: woman is allowed to travel with 
out being accompanied by an unmarnageable male relative 


§ Tenth; tr serves to integrate general universals and particular evidence. 


What is meant by 


nieral universals here is whatever is stated explicitly {in 
authoritative religious texts), as well as overall principles that have been atri- 
ved at through an inductive reading of a vanity of particular texts and legal 
rulings. Al-Raysuni summarizes al-Shitibi's explanation of the necesity of 
giving consideration to particulars alongside one’s consideration of univer- 
sak, and vice-vena"® Similarly, he makes reference to a statement by 
al-Hafig ibn “Abd al-Barr to the effect that Imam Abd Hanifah rejected 
humerous solitary hadiths (abihie al-thad*) pawed down on the authority of 
reliable sources after comparing them with other agreed-upon hadiths and 
meanings of the Qur'an and thar whatever failed to conform to these, he 
rejected and referred to as “irregular” (shiidhdh)."9 
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Al-Raynuni then cites two examples, the fint of which relates to modifying 
one’s way of disposing of established rights if itis contrary to. magdsid al- 
shart ah and the general principles of Islamic law (including the prohibition 
against the arbitrary disposal of others’ rights). As for the second example 
cited in this context, it has to do with intervening in a legal contract if it 
involves some cleat injustice to one of the parties thereto, either by nullify 
ing it Or by amending it in a way which ensures justice for all parties 
concemed. (This practice is reflected, for example, in the princxples govern 
ing the payment of compensation for damaged crops, and the theory of 
unanticipated circunstances). 


§Eleventh: te confirms the imporance of considering fanure comequences. 


1, That is to say, the scholar engaging in ijtihad must seek to assess the long 
term consequences of the actions concerning which he is isuing a ruling or 
legal decision, In this connection al-Raysuni cites examples of ways in which 
the Apostle conducted hitnself in particular situations, including his decision 
not to have hypocrites put to death and not to rebuild the Ka’bab, as well as 
his manner of dealing with the desert Arab who urinated in the mosque 


2. He then discusses the proces: of defining the basis (mana) for legal rulings 
if it is general and inclusive in nature, such as specifying the definition of 
‘poor’ in the sense of menting a share of others’ zakah funds, the definition of 
an adulterer who may be described as ‘protected from adultery® (al-zdn als 
‘muhjan),*® and the meaning of moral integrity (al- adil) as it applies to the 
reliability of testimonies given or account related by this or dhat individual 


3. Such a basis might abo pertain to a specific individual and be necewary to 
determine what is appropriate for him or her, 


4. Closely related to this isthe anertion that the person who engages in ith 
had must look anew at cach case which emerges, however similar it may be 
to previous cases on which he has issued rulings. This is because, however 
muuch a situation resembles previous cases, it nevertheless has its own peculi- 
anities and distinctive features.*? 


§ Twelfth: It allows for expansion and innovation in the treatment of 
legal questions. 
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Al-Raysuni states, 


Aniong the ways 19 which wnagisid and mayipit-bused thinking can serve the 
Idlumnic coll and those engaged therein is by giving thems greater flexibility and. 
innovariveness in relation to the means and approaches which they employ. 
Things which can be clasified purely as methoxl and means, mcloding those 
Which are menboned explicitly fin authoritative blanc texts), admit of 
change, modification and adjustment. Moreover, even though Inlan’s 
intents (magdpi) represent dhe elements of stability and constancy it the teli= 
on, they also allow for flexibility, change and innoration in means and 
methods, Indeed, the Prophet employed specific means and approaches in 
communicating his call to lam, empowering his message, organizing bis 
comununity, building up his Ummah, and directing them to carry the mes 
sage of blair and right guidance all ever the workd; however, such means atid 
approaches were not on the order of revelation or the fundamentals of the 
Law in the seme that they were not subject to amendment or adjustment, 
Nor should our own approucbes be limnsted to the past or to what was adop- 
ted and applied by the Propher himself, In fact, the Prophet's life and 
cexaniple lead t0 the very opposite conchaion, as he manhaled and made we 
of all available means and approaches to achieve his ends and 60 realize bis 


intent. 


He then cites a practical, explanatory example, namely, the isue of 
democracy and the democratic approaches and systems which ate being pro- 
posed and discussed by Islamic movements both on the level of the state and 


society and on the level of internal organization. 


§ Thirteenth: it makes it posible to bridge gaps and resolve differences 


among the various Islamic schools of thought 


‘The differences among the various Islamic schools of thought over junstic 
istidlal® arise from differences over usiil-related principles. However, these 
principles themselves are speculative rather than definitive in nature and can 
not, therefore, be appealed to for the resolution of disputes, Consequently, 
the quest to establish definitive principles based on magiyid al-sharf ah offers a 


Way ro eliminate disputes among scholars of Islaznic jurisprudence. 49 
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[tHeMeE 2} 
Magisid-Based Ijtihad* 


The use of the term magdsid-based tjtihad (thar ts, intents-based independent 
reasoning) began only recently. ‘This trend is referred to by al-Raysuni in his 
book entitled Imam al-Shatibr’s Theory of the Higher Objectives & Inents of 
Islamic Law, while Nur al-Din ibn Mukhtar al-Khadimi has taken it as the 
title for a book in ewo parts which was published in the Kitab al-Ummah 
Series,+4 

‘What, then, is meant by the term magdsid-based ijihad? Is there some new 
concept which requires a designation, or are we dealing with the use of a 
new tem: to refer to an old entity, mechaniun of type of evidence? In answer 
to this question, it may be observed first of all shar al-Khadimi's book makes 
no reference to any sort of new mechanism. In fact, he stresses that in their 
role as evidence, the magdyid are not independent from other types of evi- 
dence derived from Islamic law. Hence, he offers no justification for apply 
ing this new designation, and fails to: make clear what it adds to already rec~ 
‘ognized Islamic legal evidence. As for al-Raysuni,2S he ax clearer in this 
respect, He states that he is simply attempring to identify the most important 
approaches (o magiijid-based juhad by striving gradually to define the areas 
in which such ijuhad is applicable and by establishing guidelines appropriate 
thereto. He declares, “This is 2 task of manifest difficulty and solemnity; even 
so, however, we have no choice but to nise to the challenge and avercome 
the obstacles which we are bound to encounter, if only in the early stages.”” 

He then proceeds to outline four principles of magayid-based ijtihad, 
namely: 1) The inseparability of texts and rulings from their intents, 2) 
Combining universal principles with evidence applicable to particular cases, 
3) Achieving benelit and preventing harm, and 4) Consideration of out 
comes, We dealt with principles 1, 2 and 4 in the previous section; hence, 
Wwe now turn to principle 3, namely, achieving benefit and preventing harm 
After presenting an overview of what al-Raysuni has to say concerning this 
point, we will offer some of our own observations 

Commenting on the principle of achieving benefit and preventing harm, 
al-Raysuni states that whenever a given human interest 1s identified, efforts 
must be made to realize this interest. This principle applies even ifthe interest 
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in question is not explicitly mentioned by any specific text of Islamic law; 
rather, we are to content ourselves with those generally applicable texts 
which unge believers to seek integrity, reform, goodness and benefit. This, 
he says, is the realm of anrestricted interests, in support of which he cites 
staternents by Imam al-Ghazali and al-Shatibi while objecting to Muham- 
mad Said al-Buti’s suipulacon that such a human interest must not conilict 
with the outcome of analogical deduction (giyd). In addition, he introduces 
terns such as universal iyi, interest-based gipis, and wnrestricted giyds, in 
addition to terms proposed by Hasan al-Turabi such as “broad qiyi’, “comp= 
rehensive giyb and ‘the giyis of unrestricted interests.” He concludes by say- 
ing that we are brought back to the original and most prevalent designation, 
namely, unrestricted interests, examples of which cited by Hasan al-Turabi 
include the processes of ulsistidlal al-mursal® and al-istibsdn,” 

This principle of mapibid-based jihad ~ namely, the achievement of ben- 
efit and the prevention of harm = involves three elements, namely: (1) an 
expansion of giyib under different names, (2) achievement of benefit and 
prevention of harm relying exclusively upon texts with a gencral, inclusive 
meaning, and (3) unrestricted interests, 

‘The fit of these elements, that is, an expansion of giyds, is the most nar- 
row of the three since it keeps us within the framework of particular legal 
rulings even if we artempt to broaden four conceptualization of] the rela~ 
tionship between cases which serve as legal precedents and cares whose 
ruling are derived from such precedents based on analogical deduction, Ax 
for reliance upon texts with a general, inclusive application, such as those 
enjoining justice, virtue, compassion, integrity, charity, reform, benefiting 
others and the like, these are broad expressions which require some mecha- 
nism to regulate and guide their application to specific cases, However, 
al-Raysuni does not provide such a mechanism, eather, the idea remains 
incomplete in and of pel: We have made a previous attempt to create such a 
mechanism by: (a) clasifying such texts in terms of the higher intents of the 
law (al-magdsid al- atiyah), and (b) by considering them within the frame 
work of universal intents (a-magayid alokudlliyyal) in all of their details and 
practical applications.*# 

With regard to the notion of unrestricted interests, it needs to be asked: 
Does it achieve what we are hoping to achieve? Lest we get bogged down in 
the details of the Zahirite-related disputes aver this question among scholars 
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of usilal-figh,27 let us begin by considering al-Ghazalt’s view on al-intidlal el- 
‘mursal, that is, reasoning or argumentation based on unrestricted interests, 
bearing in mind that human interests which are acceptable in his view are 
those which are recognized explicitly by Islamic law, In addition to analogi- 
cal deduction, such interests may be identified in two ather ways as well: 


1. Based on the preservation of a legitimate aim which is known to be the 
intent of the Qur'an, the Sunnah and the consensus of the Muslim conunu- 
nity, and which is not outside the purview of these fundamental sources. 

However, the preservation of such interests is known to be intended in 
Islam, not on the basis of a single piece of evidence but, rather, on the basis of 
numerous, indeed, innumerable pieces of evidence taken from the Qur'an, 
the Sunnah, circumstances, and various other indications, as a result of whic 
they are referred to as unrestricted interests, Moreover, al-Ghazili continues, 
“There is no basis for diagreement over whether they [such interests} are t0 
be observed; on the contrary, they must be stated unequivocally to have an 
authoritative claim over us." Given the foregoing, al-Ghazall does not view 
unrestricted interests as a filth fundamental source to be added to the Qur'an, 
the Sunnah, the consensus of the Muslim community and human reason, 

Rather, they are a means of engaging in the search for evidence of what the 
Law intends on the basis of these four fundamental sources. In fact, reliance 
‘on the notion of unrestricted mterests is more powerful than giyits, and pos~ 
yesies definitive authority.2 


2, Based on consistency with the Lawgiver's intentions or with some funds~ 
mental principle which, though it is not specified in the Law, does not 
conflict with the Law in any way. and which is not overridden by a definitive 
principle derived from the Qur'an, the Sunnah or the consensus of the Mus- 
lim community. Such interests are appropriate to the ruling concemed and 
are found to recur in a consistent, regular manner in other legal rulings stich 
that they are supported by the Law as a whole, However, divisions are not 
precisely defined, regulated or cnumerated.*9 


Based on the foregoing, it may be concluded that in al-Ghazilt’s view, 
human interests attested to by Islamic law may be divided into three levels: 
(1) a lower level consisting of human interests which are determined on the 
basis of analogical deduction, (2) a higher level consisting of human interests 
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which are known to be intended by God based on numerous pieces of evi~ 
dence taken together, and (3) an intermediate level consisting of human 
interests which are consistent with the Lawgaver’s intentions or with some 
fundamental principle which is not specified in the Law but which is consis- 
tent with the Law, and which is not overridden by some prior, definitive 
principle. The intermediate and higher levels of human interests are those by 
means of which it is possible to translate magisid al-sharf ah into practical 


rulings. 


thn Ashur explains how al-itidlal al-munsal ean be applied on these two 


level, saying: 


‘There may be a situation which lends itelf to the proces of tli, yet {the 
cundersanding of which] does not rest on a particular foundational yource?® 
of Islamic law but, rather, on the public umerest as perceived by human rea~ 
son, Now, it analogical deduction as engaged in traditionally by scholars of 
alfigh and wal abfigh, the scholar amewex one particular ruling in light of 
another legally establnhed ruling gsven the similarity of the nwo eases with 
respect to their perceived ‘illu, or basis such as, for example, a particular spe~ 
culative human interest. However, when relying on unrestricted interests, 
the scholar auewes a particular case whose legal ruling is not yet known in 
light of a univerul principle which bas been formulated on the basis of an 
inductive reading of the evidence found throughout Islamic law. This 
process, moreover, is valid whether the inductive reading performed 
definitive (in the sense of yielding conclunve certainty) or speculanive (in the 
seve of yielding certainty which 1s reasonable, though not conclusive). Tes 
apparent from the mature of this Ltter procew that t yields more authontative 
conclusions thn the former (teaditional analogseal deduction, or giyid). ‘The 
reason (or this 6 that this latter proces (Le. reliance on wntestncted interests) 
cotails the assesment of» particular in hight of universal, or the applicanon 
of « universal to a particular, whereas what is involved an tradinional qiyés is 
the asewment of one particular in light of another particular, or the applica- 
‘oon of one particular to another particular which resembles 1 with respect to 
{ts underlying ‘Woh, which has been identified through induction and which 
is generally speculative in nature.3* 


Al-Hasani, Ibn Ashur’s commentator, expounds [on] this methodology 


saying, * 
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‘This type of ground laying has the potential of bringing about a slight modifi~ 
‘eition in the method of analogy-based reasoning which charactenzes the 
science of wil. Hence, rather than seeking evidence in “the utterances of 
Islamic law and what these utterances convey by way of the Lawgiver’s 
actions and/or the Lawgiver’s silence, and the unanimous agreement that 
such utterances may serve as the basis for universal rulings just as they snay 
serve as the basis for particular rulings, which is most often the caxe” ~ I ay, 
rather than relying on this method, new casea can be asewed in light of the 
principles intended by Islamic law, that is to say, its antents (magiyid al 
shar ah). When this situation prevails, “it s sufficient for the scholar of 
jurisprudence to undertake an extended warch for the meaning [i.e intent] 
in i6 various higher forts. Then, through 4 proces of compurion and pre~ 
cise definition, the person engaged in itihad is able to determine the ment 
‘which unclerties the parallel case the ruling on which has not yer been deter- 
mined. On this basis, he asewes the proposed ruling in light ofits immediate 
univers, then in light of it higher univers. at which point it wall not be 
difficult for him to make this determination, and the three levels will be 
‘manifested vo him with the greatest clarty,"55 


From this passage it becomes clear how magidjid-based thinking con~ 
tributes to the expansion of the process of assesyment in qi, oF analogical 
deduction, For instead of assessing new cases oF situations in light of princi- 
ples which have been stated expheitly in the form of the particular bases of 
particolar rulings, they may also be assessed in light of principles which are 
not explicitly stated, namely, immediate and higher intents. 


In order to provide the clearest picture possible, the following examples 
may be cited: 


1. The principle of preserving the faculty of reason by prohibiting the drink- 
ing of wine may, through the process of regular analogical deduction. be 
applied to all other types of intoxicants as well on a single common basis or 
illah, namely, the power to inebriate, which characterizes both the entity 
which serves as the basis for the analogy, namely, wine, and the entity to 
which the analogy is being extended, that is, other intoxicants 


2. By engaging in the process of broad giyds ~ regardless of which of its vari- 
ous designations we happen to apply to it, including those which al-Raysuni 
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borrows from al-Hasin al-Turabi ~ we can abandoo the shared ‘ilah embod- 
ied in the common ability to incbriate and move a level higher, namely, to 
the principle of preserving the ficulry of reason. In so doing, we apply the 
legal prohibition to everything which negatively influences one’s reasoning, 
capacity even if it does not inebriate as drugs do. Indeed, we can expand it 
still further by applying the same prohibition to everything which harms the 
mind, including superstitions, magic arts, brainwashing operations, baselew 
imitation of one's forebears, and the like 


3, By euyploying general texts which prohibit any and all kinds of harm, we 
can formulate a ruling according to which all such harmfl practices and 
entities are prohibited withous relying on the explicitly stated prohibition 
ayainst wine as our point af departure. In s0 doing, we go beyond the path of 
analogical deduction in both its eegular and broad forms. 


4. By cmploying the mechanism of unrestricted interests and avoiding that 
cof analogical deduction in both its regular and broad forms, it becomes possi~ 
ble for us to ke as our point of departure intents of the Law which have 
been identified on the basis of innumerable pieces of evidence, or which are 
in keeping with some principle which, though itis not specified in the Law, 
does not conflict with the Law in letter or in spirit (uch as the intent embod 
ied in cultivating a scientific mindset seeking evidence on the basis of human 
reason, the pursuit of knowledge, contemplation, investigation, etc.) 


Shaykh Mohammad Mahdi Shams al-Din affirms the adequacy of the 
Qur'an and the Sunnah as ewo fandamental sources for the derivation of 
legal rulings, since they include texts which are ready-made for application 
(0 all types of situations. However, this affirmation is inaccurate, since the 
texts found in the Qur'an and the Sunnah are most definitely inadequate in 
this sense. However, we might understand the adequacy of the texts of the 
Qur'an and the Sunnah based on the possibility of assessing all actual and 
potential situations in light ofthe universal principles embodied in Wlamic leg- 
ishtion, in which case we will find no inadequacy whatsoever in its sources 

Shaykh Shams al-Din holds that the primary manner in which to resolve 
the difficulty presented by the finite nature of the texts fof the Qur'an and 
the Sunnah] and the infinirude of actual and/or potennal situations faced by 
human beings is to return to ewo types of principles within Islamic law 
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which call for further investigation and refinement. The first is juristic prin- 
ciples, a set of which is to be found in every division of blamic jurisprudence, 
As for the second type, it is what Shaykh Shams al-Din refers to as “higher 
evidences’ (al-adillah al-'uly@) which occupy a higher rank than that of juris~ 
tic principles. The reason for this is that such ‘higher evidences’ are not 
restricted to this or that specific division of Islamic jurisprudence; rather, in 
Shaykh Shams al-Din's view, they encompass all realms of human activity 
with the exception of acts of worship. Such *higher evidences’ are the gener- 
al intents of the Law (magdyid al-shart ah al-“dmmah), such as those reflected in 
the words of God Almighty, “Behold, God enjoins justice, and the doing of 
good" (16:90). 

‘As we have seen, Shaykh Shams al-Din has proposed that the difficulty 
presented by the inability of legilative texts to account for all life situations 
in a literal manner may be resolved by granting a more prominent role to 
‘magisid-based ijtihad. According to one researcher. this approach to resolv 
ing the difficulty has direct, logical implications for the mechanism by which 
legal rulings are derived within the realm of what has been termed “the leg 
‘slative vacuum,” an area in which Shaykh Shams al-Din has sought to for- 
mulate foundations and principles for the derivation of legal rulings 

‘This same researcher sets out to explain Shaykh Shams al-Din’s method- 
ology. However, the only new concept of note to be gleaned from his efforts 
is that of procedural rulings (alsablin al-tadbiriyyah), which depend upon the 
distinction between what is stated in accounts which serve as an explicit basis 
for legislation, and situations involving guardianship ot authority which call 
for discretionary decisions to be made within a particular framework. As 
such, it is a notion which parallels that of the legislative and non-legislative 
Sunnah in Sunnah-related writings. 


Conceming investigation of new developments, al-Raysuni states: 


One arca of ijtihad in which the investigator's assewment depends on 
knowledge of and experience with maid afsshar? ah is that of rnterest-based 
ijtihac, By interest-based ijtihad T mean independent reasoning pertaiting 10 
sittarions and legal questions conceming which there ts no explicit legal text 
to which reference or comparion can be made. In such situations, the inves- 
tigator hay nothing to rely on but human anterests and interest-related 
anemment: therefare, he of she needs 2 comprehensive awarenew of the 
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intents of the Law and chose intents which the Law recognizes. Sumilarly. 
such an investigator necds to be knowledgeable of the vanious categories of 
‘maqipid and how they are arranged by onder of priority, as well ay the ways in 
which sound decisions may be made conceming which magiyid are to be 
piven greater weight when they are w competition or conflict.3S 


In so doing, al-Raysunt affirms an undisputed principle. The question that 


remains, however, is how itis to be applied. 


Based on the foregoing it may be concluded that the process to which we 
have been referring with the term “magiyid-based ijuhad’, or intents-based 
independent reasoning, should not, tn fact, be referred to by this designation. 
The reason for this is chat in reality, the process we have been describing is 
nothing other than istijith,* that is, reasoning based on unrestricted interest. 
As such, its a type of legal evidence which was fist treated long ago by early 
scholars of upil alfigh, whereas all that we have done is to develop and build 
‘on what they wrote. This being the case, it would seem most fing ~ given 
that our theme is that of ‘interests’ ~ not to allow mayisid to be treated or 
viewed separately from ujil alsfigh but, rather, to preserve them as an 
advanced branch of Iamic jurisprudence which serves to support and assist 
itn developing its remaining branches. This is an wsue to which we will 
return in our discussion of the future of maydyid 


[rneme 3) 
Juristic Theorization 
[Subtheme 1]: Harbingers 
Yahya Muhammad}* has observed imightfully that the theory of magisid 


Was originally formulated not to provide a foundation or structure for 
Islamic legal rulings but, rather, in order to justify existing nulings by lending 
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them an appearance of purposefulness and wisdom. In other words, it was 
formulated in onder to justify an already exasting state of affairs, not in order 
to bring into being what ought to exist. However, although this may have 
been true in the beginning, the subsequent development of the theory of 
‘magiid demonstrated a keen awareness of the need to surpass the atomustic 
approach to understanding Islamic legal rulings and to deal with the prob- 
Jems which fice Muslims based on a comprehensive vision which provides 
Jegitimate solutions for complex situations and legal questions 

‘This trend coincicled with the call to recognize the necessity of refining the 
methodology employed in Qur'anic interpretation by introducing what has 
been termed theme-based hermeneutics, the purpose of which is to identify 
the basic theories and principle conceptualizations that represent the Islamic 
penpective. Rather than being content with nothing but superseractures and 
detailed leyalation, this approach promises to make st posible to formulate a 
set of concepts which constitute a universal, cohesive system. 3? And in fact, 
modem writings in the area of Qur'anic interpretation reflect this trend, 
with a moral theory formulated by Muhammad Abd Allah Darraz, a penal 
theory by Abd al-Qudir Awdah, a legal theory by Abd al-Razzag al-Sanhuri, 
and an economic theory by Muhammad Bagir al-Sadr. ‘There has thus been a 
succession of writings in this direction which reflect ongoing development 
which promises, in tum, to lead into a phase of theoretical systemization, 

‘The first harbingers pointing in this methodological direction may be seen 
in the writing of Ism'llal-Farigl on the Islamization of the sciences, where 
he focuses on the human and social sciences in the manner characteristic of 
the Islamization of knowledge movement. Another contribution af note is 
that offered by Hasan al-Turabi in his unpublished book, Tajdfd alsUyil al- 
Fighiyyah Wi al-Islam. In a discussion of unrestricted interests, al-Turabi states 
that: 


The investigation of unrestricted meanings (that is, interests) includes two 
approaches. The first of these approaches is that of interest assesment, which 
involves an inductive reading of reality welt, Sach an inductive reading of 
reality draws upon the nanural and human sciences: comparing social systems 
and their asociated ways of fe and gpving due consideranon to Ihuman expe- 
rience and history, In this way, we are able to identify and enumerate 
people's aypirations, desires and needs, divide them into their vanows cava 

cations and identify their overall direction, The next step ts to observe the 
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means by which such aspirations, desires, needs, etc. ~ be they material or 
social in nature ~ are realized, and to arrange such means within the frame 
work of an overall plan. In addition, mapdsid and weal (ends and means) 
must be related to each other in sach a way that one is able to discerns how 
they are connected and their relative degrees of importance and urgency. 

Once the figh scholar lus identified, enumerated and thoroughly investigated 
human interevts and heir amociated causes ~ incloding benefits and the 
means of achieving them and sources of harm and the means of averting 
them —he must arrive at a procie equation of wach interests relative forces. 

Hence, with respect to the relative yeriousnew of the various magiiid, the 
scholar identities that which is an urgent life necewry and that which is of fess 
‘urgency by way of estimated needs, moving down the scale of prionties to 
those things which may be classified as virtues or ‘perfections’ by mean of 
which life & completed and enhanced. As for the degree to which the various 
mayiyid ate related [oo one another), the scholar called upon tw identify that 
which is ‘universal’ in the sense that it has an impact on society as a whole, 
that which is ‘general’ im the sense that it concerns a large portion of society, 
and lath, that which in pecific” in the sense that i i of concern only to par 
ticular individuals oF to a limited sector or elas. On the level of means and 
‘expedient, the scholar must identify that which is definitive in the setse that 
itis certain, oF nearly cerain, to achieve ity sntended outcome; that which ¥ 
speculutive in the seme that it may or may not Jead to ity intended outcome; 
and that which is remote, L<., i not expected to lead tes what is intended, 
‘The majority of these divisions are familiar to those active in the realm af 
Islamic jurisprudence and have gained widespread use an the field of “lm ale 
uml, or the fundamentals of yunepradence. However, scholars have tended 10. 
Ve consideration to such divisions only to the extent that they apply to the 
religious (vuritual) aims af life. Henee, although wich scholar have identified 
the five well-known exer 


We Now stand in need of a new approach 
which defines the maydid and their associated means with a precision which 
‘is appropriate to che scientific method. and which is based on a recognition of 
the fact that such maphid and wusd'll arise out of the development and 
advance uf life and knowledge in their entirety, Accordingly, we must make 
uve of science in ascertaining these magdyid and wadl'll, bearing in mind that 
they ate ina constant state of flux in response to changing conditions and 
circumstances. 
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‘As for the second approach, it involves evaluating and/or adjusting the ends 
and means identified in the fir approach: hence, it cannot be separated from 
what went before it. Human interests are only recognized, and indeed, 
should only arise, in a Maslim society through the inspiration of Islamic 
teachings concerning the meanung and purpene of hfe, Similarly, all measures 
taken to achieve such interes take their standards from the purposes of reli~ 
sglous education. For religious education ss a unit within Which the values of 
‘material exastence are formulated against the values of spuntual existence, and 
in which nature and Islamic law are awimilated by human beings who are wrii- 
fied with rexpoct to behef, emotion and action, the outward and the inward, 

Even 50, we isolate the evaluation of human wnterest on the level of unvest~ 
ation in order to devote to it the study it requires. As for the standard by 
which such an evaluation 1 to be conducted, 1 i taken from Islamic law in 
the form of gencral values of justice as manifested in what is known of the 
Law overall, and an the form of specific inunctions relaning to justice as man= 
ested through subsidiary legal rulings. This is because the interaction bet- 
‘ween human interests and their related causes within the framework of life 
‘under Islarnic law overlaps, without a doubt, with particular legal rulings 
‘which regulate particular aspects of these interests and determine the details of 
rulings pertaining to some means; in addition such interaction enters into the 
‘universal principles of Islamic law and what is required by Islamic doctrinal 
principles, 

‘As we have stated before, interests and prewsmptions of continuity* do not 
exist in a legal vacuum; rather, they are framed by principles and evidence 
‘with universal applicability, Poste law is familiar with the process of asiew- 
ing interes or benefits and evahuang them in acconlance with the seandards 
of justice or equity; however. the eritena for evaluation in Islamic Law are 
more precise than the concepts relating to poutive iw, including. for exam= 
ple, ‘natural law." The reason for this that humic sandards are made up of 8 
tbroud set of legal rulings and principles and an overall spirit which is arnared 
by the meanings of Islamic doctrine. These meanings are reflected ia Islam's 
system of leyal rulings, the fundamentals and teachings of Islamic religious 
guidance, the principles of Islamic law found irs the Qur'an and the Suninal, 
as well as the experiences contained in the history of religious life. Islarnic law 
Prewmes the continuity of every scale of justice which i content wath its 
guidance, whether people have become aware of it through the Qur'an 
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injunction to enjoin the doing of what ts good and prohibit the doing of 
what in wrong, or gleaned it from the experience of ethers. 

It bears noung here that although the cnterton of justice depends funda~ 
mentally on Islamic law. this docs not preclude development and change in 
Jegal rulings based on this same crtenon, since the life circumstances which it 
governs and regular, recurrent experiences of it fulfillment in reality may 
reveal things which were not apparent before and, in so doing. call for the 
‘modifieasion of previous rulinyp an light of new awarenes. Hence, the evalu 
ation of human interests ~ deypite the constancy of its broad principles and 
many ofits minute details, remains subject to development by way of both 
expansion and modernization. Without going ante a discusion of the 
breadth or narrownes of the range within which Islamic junsprudence func 
tions in society (that in, the degree to which st neenans a narrow specialization 
‘ot broadens to take on mone public roles), it behooves us to acknowledge 
that every individual member of wociety is capable of deducing and evalust~ 
ing human interevts and clarifying what religious hfe requires on the level of 
Jcgal rulings pertaining to such interests In fact, the expansion of the various 
sences and the growing need co specialize in one or another of them may 
mean that some Muslim sociologists will have a keener perception of the 
proces: of amening economic, pobrical, soctal or health-related interests than 
‘will dhe figh scholar witl his specialization in che system of Islamic legal rual= 
ings. in a situation: such as this, the igh scholar’ fisneion is sor benefit from 
every kind of knowledge with which others can provide him, every expres 
sion of need, and every form off jutice recognized by the citizenry as a whole, 
Then, having drawn en others’ knowledge and perceptions in this manner, 
his job ts to prepare and adapt this matenal in a manner Which ts appropnare 
to the modernization of legal rulings, Specifically, he w called upon to classify 
such input in a precie way, applying to it the exacting standards of justice 
into which he has sch keen insight given bis jurntic upbringing and his 
fauniliariey with approaches vo Jeyal nubings and disputes and ways of setting 
‘them. Lastly. he conveys the infirmation in the linguistic style best suited toy 
legal rulings and with the appropriate junistic terminology 4 as to incorpo= 
tate it into the broader yywens of Islamic legal nling. 

‘When searching for evidence om the basis of human interests andl ppresumnp= 
tons of continuity, the figh scholar is faced with the task of formulating his 
‘view 00 the importance of this or that benefit or the yenousnes af this or that 
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source of harm o¢ cormuption, the deyree to which it iy related to a recoy- 
nized sector of society, the detinitiveness of the causal connection among the 
‘various aspects of human conduct and thetr presumed outcomes, the proper 
ruling [thereon], 3s well x the quewion of how to settle disputes and regulate 
eansaetions in such a way as to preserve life. At the same time, he is called 
‘upon to provide an equation which averts injustice and fosters equi, broth 
ethood and cooperation, However, the arguments which farm the basis for 
the jurists rulings on these broad, discretionary matters may not be 38 perwua~ 
sive to society ax arguments based on the search for evidence through 
[traditional] methods of interpretation, precise, disiplined analogpeal dedc~ 
tion and the like, bases! on a commitment wo and confidence in the belief that 
such methods lead to an accurate sarement of what the Law requires 
‘As we have had occasion to note, this broad set of questions has basically to 
cdo. with rulings which apply te the types of daily transacnons for which 
Islamic law has established areas of tolerance and flexibility. Comequently, 
their results are liable to be met not with the acceptance and acquiewence 
which manifests inelf in the area of religous rites, for example, but rather, 
‘with an attitude of belligerence renforced by the quest for the chings of the 
‘world, In the process of defining and regulating the breadth of these ques~ 
tions and overcoming the fear of differences and disputes, recourse is had wo 
the authoritative regimes established by the community as foundations for 
positive (.e,, secular) legal rulings in Muslim society, For most legnlation 
based on Islamic law and communal consensus and most executive orders 
igtied in a Muslim society which are updated by way of either repeal or 
amendment are simply a confirmation of rulings pertainung to human inter- 
sty and transactions guided by the principles of Idamic law. Such legislation 
draws upon interpreanve, expository juryprudence which systemanzes the 
requirements of religious knowledge, be they natural or legal: in so dong, 
proposes the prudent solutions which may be adopted by the community 
based on repeated consultation in apprecianon of what s required in order 10 
respond religiously to the eras of life which face us by God's deere. 108 
such trials which set the stage for religious life, defining is erends and ite 
evolving approaches and calling for a focus upon various types of maid the 
imagisid of obligation, including jihad (the achievement of benefity) or God- 
consciousness (the prevention of harm and corruption): the magiiid of 
knowledge as embodied in cultural renaiwance; the mayisid of material 
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acquisinon as embodied in economic revival; or the magivid of freedom as 
exprened through the encouragement of development and investment, the 
quest for equality and reductions in income disparities, ete. all of which is 
subject to the evolution of fates and divine decrees 5® 


Aba al-Majid al-Najjar devores 4 chapter of his book, FF Figh al-Tadayyun 
Fahman wa Tanzilan to what he terms “the jurisprudence of formulanon’ 
(figh absiydghah). He states, 


‘The Munlins can bring all of the changing circumstances of his life into con= 
formity with the rulings of the religion, which ody supulates the universals 
of actions via ongoing soctal effort Such ongoing wal effort resembles the 
act of arriving at a firwa, or legal decision, based on independent reavoningg; 
however, such a Janey is arrived at in the context of general conditions, not 
particular, personal events. In this independent reasoning, or iahad, the 
overall legal rahngs of che relgson are used to formulate a sysrem conswong: 
lof the various aspects of theve rulings, the ways in which they are to be 
applied, and their intewt, or mapiyid, Such a yystem has the potential of man- 
aging newly athsing situations in a manner thar achieves human 


terest, 
which is the uleimate goal of the religion. However, arriving at sucl a formu 
lution iv not a simple matter; on the contrary, it ix 2 supremely weighty task 
involving ongoing itjitad for the sake of bringing life onto a spiritual path, as 
ic were, despite its changing patterns and conditions. The sounder such a for~ 
malacion i, the more fully it wall guarantee life's advance along the spiritual 
path which will ealize true human interests. 


{Subtheme 2]: Juristic Mheorizarion 


§ First: The definition of ‘theory’ and the most promising places to search 
for its foundations in the [Islamic] heritage. 


The definition of “theory” 
In my study entitled, AleTunete al-Figh! (Juristic Theorization, published in 
1987), I sate in the introduction, 


A junistic theory may be defined ax an abstract, comprehensive conceptual 
zation of the general principles which serve to regulate particular subsidiary 
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rulings, As such, ic isa conceprualization which exists in the mind, whether it 
is arrived at by means of a sequential, rational thought proces, or is derived 
from an inductive reading of parncular subsidiary ralings. This coucepeual- 
ization is abstract in nature because it attempts to fee itself from concrete 
reality in order to go beyond it to the notion which governs this reality. 
‘Moreover, if is a comprehensive conceptualization in the sense that it at= 
tempts to account for all aspects of the topic at hand, on all ofits levels and in 
all of dimensions, Such a conceprualization pauses at each phenomenon or 
related muling, taking note of the characteristics which are common to all of 
the phenomena and rulings being investigated while disregarding these fe 
tures which are unique to this oF that specific phenomenon oF ruling, its 
purpose being to acquaint iwelf with shared overall pruncaples 4° 


As for Bagir Barr, he defines the [juristic] theory as follows: 


‘What is meant by a (juristic} theory is «rational formulacion made up ofa set 
Cf Islamic principles, foundations, visions, concepes, legal rulings, and texts 
‘which are connected one to another by the thet that they serve to convey the 
Islamic teaching in some specific realm pertaining to huwnan beings, the uni= 
verse and/or society, It both a formulation and a cohesive fabric whose 
threads mike up a single, uniform sequence which is intended to enable us to 
identity the overall Ismie position on this of that ares of life, and paricu- 
larly, social areas. 

Once it has been formulated, the benefit of an Islamic theory lies in what st 
offers by way of a conceptual system, positions, supports, and a general 
framework within which to move in the ares with which it deal. At the 
same time, it alfirms parameters, control and general eniteria ewablished by 
the sacred Law, 

No theory of this nature ean be derived without a thorough understanding 
of the area concemed, however, given such an understanding, theory ean 
{ead us to a rational framework for movement therein. This being the éase, 
such a theory must contain a description, ant analysts and a clanfication which 
encompaves all dimensions of the area of objective reality om which it seeks 
to elucidate the Islamic perspective. Moreover, since it will declare an alter= 
native position to the existing theories in the field, st must necessarily 
represent a clear contrast to these other positions and offer an objective ert- 
tique thereof. After all, it will not be possible for us eo recommend the 
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Istumic theory to others unos we have a critical awareness of existing theo~ 
ries in the field, and unless we ean demonstrate, upon analysis, the degree 10 
which the Islamic theory can hokd up under cnigcism, 

Hence, the construction of an Islamic theory requires junit effort which is 
both intellectual and synthetic 1» nature. Such effort is founded upon aware- 
‘ness and specialized knowledge in light of which Islam’s teaching iv ween to. 
be based on well-defined standards and eritena. However, no Wlannc theory 
cats mature and reveal its sumengths and weakness unlew st 1 put 10 the test: 
“That isto say, it must be applied practically to life's reality and, specifically, 
‘within the context of an Ilamsic wyyters and state. The reason for this is that 
the pructical application of an Islamic theory and the act af allowing it 60 
serve asa concrete guide to action in is particular domain raive it wo the level 
‘of accountability and experimentation, thereby opening the minds of those 
cngaged in ijeibad wo new irwights which lead, in nam, eo the theory's modii- 
cation and development 4" 


In his article entitled, “Manhaj tktishaf al-Milik wa Atharuhu 8 
Tayhayyur al-Abkim,”4# Said Rahiman draws a clear distinction among: (1) 
‘anule, (2) a theory, and (3) a system 

A rule is a universal judgment or ruling which contains numerous ather 
rulings within a division, or various divisions, of Islamic jurisprudence. More 
precisely, a nile is 4 source or foundation of rulings in the divisions of daily 
transactions or acts of worship, such as the rule, “No harm” (1a dan), the 
rule, “No hardship" (li hant)), and others 

A theory isa set of similar and related rulings on a topic which has its own 
peculiar structure, its own particular intent, and a single foundation. This 
topic may be a division of Islamic jurisprudence, as in the case of the theory 
of retribution or the theory of guarantees; of, alkematvely, it may be part of a 
division or several divisions of jurisprudence as in the case of the theory of 
will, the theory of legal necessity, the theory of choices, etc 

As for 3 juristic system. it is a framework made up of a set of legal rulings. 
Related as itis to a variety of divisions of Islamic junsprudence, such a frame- 
work seeks to convey the universal intents or goals of Islamic Iaw and the 
spirit of the jurisue texts with » bearing upon this set of rulings. Examples of 
juristic systems include the Islamic economic system, the Islamic judicial sys= 
fem, and others 
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Where to search for a theory's foundations in the [Islamic] heritage 

Ie is commonly stated that Islamic law contains no general theories but, 
rather, is a set of subsidiary legal rulings pertaining to a vanety of areas. 
However, an overview of the progress made by early jurists in the realm of 
theorization makes it clear that such a statement is not entirely trie, granting, 
‘of course, that those who have made this affirmation have done so with good 
Intentions and that such a belief on their part is understandable for the fol 
Jowing reasons. 

The search for juristic theories is more difficult than the search for sub- 
sidiary rulings on juristic questions, the reason for this being that books on 
Islamic jurisprudence are replete with subsidiary legal rulings, yet rarely will 
you find it them discussions of junstic theories, since such theories are seat~ 
tered here and there among innumerable writings and are, therefore, in need 
of being unearthed, completed and set in order. The unearthing of such the~ 
ories may be ficiliaaced sometimes if [the search] is limited to material 
existence; however, on many occasions they must be extracted from the 
subsidiaty rulings within which they are concealed. For although some theo- 
ries have not been given explicit expresion, careful investigation af sub- 
sidiary rulings leads to the detinitive conclusion that a theory did, in fact, 
exivt in the mind of the jurist who issued them. 

‘The extraction of theories may be also facilitated at mes if the books on 
jurisprudence which have come down to us contain a complete set of discus 
sions of the particular topic of concem, However, when such discussions are 
incomplete, the formulation of a comprehensive theory requires that a 
framework for the theory be established, that numerous scattered discussions 
bbe integrated into this framework, and that an attempt be made to fill in gaps 
when they are found to exist. 

‘The process of arranging junstic theones in the appropriate order is neces~ 
sarily related ¢0 the process of arranging the disciplines which such theories 
govern, This latter process requires, in tum, an investigation of which of 
these disciplines ate to be viewed as in the service of others, as well as an 
inquiry into which of them constitute individual obligations under Islamic 
law, and which of them consueute communal obligations 

In order to limit our discussion solely to that of yansne theorization, we 
must exclude certain things which may appear to belong to this category but 
which, in reality, are separate entines. In this connection, it may be helpfisl to 
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point out thar subsidiary jurist rulings, that is, those which concern them- 
selves with a specific issue oF question, are not included in the realm of 
junstic theory even if they happen to take the form of a rule. The reason for 
this is thar despite the standardized, rule-like formulation of such rulings, 
they nevertheless remain subsidiary rules which apply only to a specific ques 
don, no matter how many different behaviors and situations fall within its 
purview. Similarly, the fanwa, or legal decision of 2 mufti conceming a partic 
tl behavior or situation of a judge's ruling on a dispute are not considered 
acts of juristic theorization, since both of them are, in essence, the applic: 
vent or action and, 


don of a legal verdict or ruling to 4 specific situa 

therefore, fall outside the realm of juristic theory. 
If we arrange juristic rules according to their degree of abstraction from 

their particular circumstances, we come up with the following breakdown: 


1. Theoretical rules 
(2) Linguistic rules, asill-related rules43 and those related to scholastic 
theology 

(b) Rules which are common to several subdivisions of various juristic 
divisions. 

(c) Rules which are common to several subdivisions of a single jurisuic divi- 
sion (such as contracts, for example) 

(8) General niles applicable to a single juristic subdivision (such as selling, for 
example) 


2. Non-theorenical rules: 

(a) Subsidiary rules, which are, in ewence, codified formulations of recurrent 
individual cases, 

(b) Legal decisions issued by a muffi or rulings issued by a judge 

(6) The events, situations and actions to which Islamic legal rulings apply 


Were to search for juristic theories im traditional Ioammc writings 

The search for jurisie theones in the books which make ‘up the Isamu liters 
ary heritage requires that we not limit ourselves to books on Islamic 
jurisprudence, which generally concern themselves with the subsidiary legal 
rulings for which they provide a forum. Rather, our search miust enconspass 
4 broad range of writings. including books on the fundamentals of jurispru- 
dence (uml l-figh), scholastic theology (‘ilm al-kalam), philosophy, Islamic 
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egal policy. legal rulings pertaining to kings and other rulers (al-ahilm al- 
sulfiniyyah), the judiciary, computation, juristic rules, universal rules, legal 
distinctions, similitudes and parallels, derivation of branches from roots 
(taki) alcfuni “ala al-usit) 44 the intents of Islamic law (magiyid al-shar ali), 
differences among Islamic yurists, and the like. 

In a discussion of junistic niles, the late Shaykh Abu Zahrah states: 


It is necessary to distinguish berween the science of the fundamental of 
jurisprudence (Vin will al-figh) and rales which encompass particular legal 
rulings, namely, chose which muy nghitly be eoferred to as general theories of 
fig, of Islamic jurisprodence. ‘The study of rules, which i based on the act of 
bringing together similar naues and questions as dealt with by juristc nalings, 
falls wichin the purview of figh, noe that of ‘ihm usilalfigh Consequently, we 
‘cam arrange three levels whieh are founded one upon another: The finds- 
mentals of jurisprudence serve as the basis for the denvation of juristic 
branches x0 that when various jurisic sets are formed, it will be posuble to 
draw connections among their branches and to gather them together into 
comprehensive general rules which account for thet [seemingly] scattered 
‘components, It isto these rules, then, that we refer as juntatic theories 45 


Now, while we agree with Shaykh Abu Zahrah's affirmation concerning 
the way in which the fundamentals of junsprudence give rise to its branches, 
which in cum give rise to juristic rules, we take issue with his tendency to 
view juristic rules as equivalent sometimes to general theories of Islamic 
jurisprudence, and at other times, to juristic theories. The reason for our dis- 
agreement is that We prefer to distinguish between general theories of 
Islamic jurisprudence ~ most of which we find in the field of us al-figh~ and 
the general theories which pertain to each separate branch of figh, the begin- 
rings of which we find in juristic theories. Juristic theories have only come 
to completion and maturity in the writings of modem thinkers. This, in any 
case, is matter of terminology. and terminology isn’t worth arguing about, 
as they say 

Let as now reconsider Shaykh Abu Zahrah’s starement that, “The study of 
rules falls within the purview of figh, not that of ‘il sil! alfigh.” For as we 
see it rules do not fll within the realm of igh, but rather belong to a category 
which falls somewhere in between furl’ (branches or subsidiaries) and usiil 
{roots or fundamentals), that is to say, somewhere between junsprudence 
(figh) and the fundamentals of jurisprudence (usil al-fiy/) 


180 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


In illustration of the foundations of the theorization process, I have stated:4* 


In his definition of jurstic theories, Mustafa Ahmad al-Zarqa states, “By basic 
jjurstic theories, we mean “constitutions” and primary concepts, each one of 
‘which individually gnes to make up an objective yunstic syatem which exists 
in diffuse form, as it were, dhroughout the volutes of Islamic jurisprudence 
Just as the parts of the nervous system are disseminated throughout the 
human body, The components of this system govern all branches of legal ral 
ings with a bearing on its subject, such ax the notion of ownership and its 
‘causes, the notice of contzacts and their principles and outcomes, the notion 
‘of legal competence and it types. phases and impediments, the notion of 
proxyhood and is divisions, the notions of falsehood or invahidity, ancomect= 
new and tawugguf*47 the ideas of smnpension (af-tilg), restriction (al-tagyd) 
and wbjancton (a!-idifah) in the realm of verbal expremion, the notion of 
‘guarantee and its bases and types, the potion off custom and the sway # holds 
‘over the definition of social obligations, as well as the other major theories 
upon which the edifice of Islamic jurapradence rests and whose influence 
human beings observe tn the solutions to virtually all juristic questions and 
cases. 

These theones ate to be distinguished thom universal rules of principles, 
which serve a jurist criteria and fandamentals which are observed in the 
proces of denving concrete legal rulings within the broader pararveters set 
by these central theories. Henee, the rule which states that ‘the significance 
of conract bes in its intents and meanings” for example, is simply a eriteri 
‘on which applies to a parsicular aspect of the real governed by ‘contract 
theory,” a is the case with ocher rules ax well. 4¥ 


In addition to the basic juristic theories of which al-Zarqa gives examples, 
there are other, subsidiary theories which apply to divisions and subdivisions 
of Islamic jurisprudence. Above these there is, in addition, a general theory 
of Islamic law as a whole, the outlines of which we will attempt to delineate 
ina separate study, God walling, 

We had oceason earlier to stress the importance of the ‘art of compilagon™ 
in the formation of these basic subsidiary theories. For, although the practice 
of this art begins as nothing more than a kind of encyclopedic compilation of 
the material relating to the subject under study as found within the various 
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Jjuristic subdivisions, this proces generally leads to the denvation of rules and 
criteria, which serve in turn to aid in the formation of the theory in question, 
Similarly we have the ‘art of differentiation’, which helps to highlight the 
subtle distinctions among various issues and questions, and which is among 
the most important requirements of theorzation. 

As for the study of rules themselves, it is of undoubted significance for the 
theorization movement, particularly if we classify such rules according to 
their varying degrees of abstraction. When such a classification is completed, 
we are then able to use each level of rules on its corresponding level of theo- 
ization, At the same time, however, we do not restrict ourselves to the level 
of rules which apply within juristic subdivisions and which, according to al- 
Zarga, are simply criteria which govern a particular aspect of the field to 
which the theory relates. We will have more to say on this topic in our dis- 
cussion of development, to which we will tum shortly under the heading, 
“A Forward Look.” 

Lastly, the study of differences among scholars of jurisprudence serves to 
fill a significant gap in the area of theorization, since it helps in the concept 
alization of the theory both on the level of a particular juristic school of 
thought and on the level of Islamic jurisprudence inclusive of all its junstic 
schools, Such a comprehensive perspective serves in its turn to enrich the 
theory by shedding light on the varied points of view which the theory 
encompasses and the solutions which it offers, chereby rendering it more 
truly representative of the entire corpun of Islamic jurisprudence. 


§ Second: Imam al-Sadr's Method of Theorzanion 


Writings dealing with the method underlying Islamic leyal theorization are 
still scarce. However, the initial signs of interest in this endeavor began with 
a contemporary Shiite imam, namely the martyred Muhammad Bagir al- 
Sadr, who published a number of studies on this method of theorization, 

For Imam al-Sadr, the order in which one moves when engaging in the 
process of theorization is from reality to the text, rather than vice-versa 4? 
‘Summarizing this point, Bagir Barn writes: 


In the initial phase, the person engaged in the process of theorization miust 
seck to discern the problems which have been raised by expenments in 
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human thought conceening 2 given practical theme, the solutions which 
human thought has offered, as well as the questions raised and the "lacunae" 
left by practical application. The purpose of this phase is wo enable the thinker 
to amive at an initial starting point from which he can then proceed to study 
the topic he hus adopted and evaluate i thoroughly from the Islamic perspec 
tive in accordance with the rulings, concepts and ideas found in the Holy 
Qur'an and the noble Sunnah, Then, having done this, he can formulate a 
comprehenuve Iamic theory of relevance te the topic at hand. 

Moreover, yiven that the theme-based method fof theorizarion} moves in 
the direction of Quranic imerpretaion, Imam Bagir al-Sadr alerts ws to the 
fact that theme-based interpretation “propones 4 topic relating to the doctri- 
nal, yocial oF counic realm of life, after which it proceeds to study and assess 
this realm fro a Que’anic perspective in order to emenge with a Quranic 
theory relating to the realm under smady."* ‘The individual engaged in theme= 
based interpretation “takes the Qur'anic text, not only in onder to adopt the 
role of listener or recorder in relation thereto but, in addition, in onder to 
adddrew the text with a topic which is sacurated with innumerable human 
‘das and situanons, shen te enter int a diskogue with the Quranic text in a 
question-anvwer format, In light of the conclusions he or she has drawn 
based on accumulated buman experiences, subject as they are to error, the 
Interpreter quevtions the Qur'an, and the Qur'an replies Coming as one 
Inquiring, seeking understanding and reflecting. he or she initiates a dialogue 
with the Quranic text abour the topic of concem, his/her aim being to 
ascertain the position taken by the Holy Qur'an on the subject at hand and to 
entify the theory which he/she can derive from the text's inspiration by 
companng the text with the wear and trends which he or she has absorbed int 
relation to this subject. This being the case, the outcomes of topic-based 
interpretation are invanably tied to the current of human expenence, while 
at the same tame reflecting the features and diyponitions which serve ta define 
the Quranic theory relating to one of fie's themes."5° 


The second point has to do with an inductive reading of the legal rulings 
‘on the issue in relation to which one is theorizing. In this connection Said 
Rabiman states, “According to Imam al-Sadr, the raw matenals which must 
be gathered as the basis for the inductive process are the juristic texts, rulings, 
and poines of view which are found scattered throughout the varied writings 
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of jursts and other Muslim scholars."$* Hence, the two primary steps 
involved in forming such a theory consist, in the initial stage, of compiling 
and summarizing the texts, and dealing with them both atomistically and 
holistically, 

‘Texts are then divided into three groups depending on their relationship 
to the theory which is being formulated in the scholar’s mind, namely: (1) 
texts which explicitly support the theory, (2) texts which explicitly conflict 
with the theory, and (3) texts which neither suppor nor confliet with the 
theory in any explicit way. When dealing with the last group in particular, 
understanding the text and unearthing its content call for exceptional inter~ 
pretative competence. 

In the following stage, the cases are assembled and analyzed, and a compre 
hensive perspective is formulated in order to derive the fundamental 
structure ~ of, to use Imam al-Sade’s term, the superstructure ~ through the 
totality of texts and rulings, after which universal rules are identified on the 
basis of this superstructure. 

‘What this means is that Islam is an integral religion comprised of a variety 
of systems. It is likewise a religion which lends itself to the formulation of 
[previously unidentified] systems and which calls upon us to discover these 
systems by means of independent reasoning (ijuhad) and a careful investiga 
tion of Islamic jurisprudence, Moreover, given that the inductive method is 
based upon the calculation of probabilities, scholars’ views take on purely 
statistical value insofar as they either support or conilict with the proposed 
theory. Hence, legal decisions which conflict with the theory (in the 
Jurispructence of rulings) are not viewed negatively within the context of the 
jurisprudence of theories, which covers a broader inductive range. 

Based on the foregoing, the overall method for discovering theories con- 
sists in proposing a theory (after having done an inductive reading of the 
relevant texts and rulings), conducting a study of what supports and opposes 
this theory, and conducting probability calculations in order to identify the 
degree of certainty with which che theory can be affirmed, This method 
derives its persuasive power and authority from the rational search for evid- 
ence, since the scholar relies in this method upon an inductive process which 
necessitates a kind of painstaking, thorough research which is a far cry from 
the selective, ‘pick-and-choose’ method and other unscientific approaches 
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According to Imam al-Sadr, the secret to interpretative competence in 
Islam and the ability of its leaders to guide and direct social life lies in the 
appropriate synthesis of these two elements, namely, the constant and the 
vanable, and in the direction of common goals. Such a synthesis requires that 
three conditions be folilled: (1) an understanding of the constant element, 
(2) an understanding of the narure and requirements of each sector or aspect 
of hisman civilization, and (3) a clear identification of the ruler’s powers and 
the limits within which he has the right to intervene [in society's affairs) 

In Iam al-Sadr's view, the concept of what has been referred to as a "lege 
islative vacuum’ in Islamt is included within the thind condition mentioned 
above. Hence, stich a "vacuum is not a shortcoming or deficiency in Islamic 
law, On the contrary, itis one of its strengths, since such ‘vacuums’ are left 
alongside the primary, orginal ruling so as to allow room for [flexibility én] 
the powers enjoyed by the euler, who tn eurn fills these vacuums with see~ 
ondary laws and rulings. Hence, governments fill the space which has been 
left intentionally by Islamic law in anticipation of the vieisatudes of time 
and place 

As for the dhied point which Imam al-Sadr discusses, it has to do with the 
process of making a transition from particulars to the general rule which 
cemboxties what is common to them all. In this connection, Bahr Barn writ 


The scholar enjgaged in formulating 4 jurishe theory arrives at an understarnd~ 
ing of an Islamic theory by transcending the detailed meanings of legal 
rulings and Qur’anic vers, going beyond the state of diffusion and accu 
anon, and studying every set of Qur'anic verses or legal rulings having to do 
with a single topic. Such a study muse be of the comprehensive sort which 
coordinates and unuties thei detailed meanings. thereby revealing the con- 


nections among them and allowing this set of Qur‘anic verses of legal rulings 
to delineate the outlines of a clear theory pertaining to the subject with 
which they deal. 52 


Conceming this practice, which leads to an understanding of Islamic 
theories, Imam al-Sadr sates, 


Ic calls for a greater awarenew of the Ivamic legal rulings and concepts with a 
bearing on a single topic and which may appear to be scattered [haphazardly 
here and there] but which are, at the samme time, seen ter be integrated and in 
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complete harmony when there is 2 conscious, all-embracing, penetrating 
vision of the foundations, premises, intentions and aims {which underlie 
them}. Consequently, the proces of tihad in relation to the undersanding 
of Islamic theories cals for tremendous effort and exceptional creativity, 
since i€ is not merely a matter of locating and compiling texts relating to a 
particular area; rather, itis a rule-based proces of independent reasoning in 
‘which the junst and the explorer are Combined into one.58 


Tk bears noting here that Imam al-Sadr's method is a method of discovering 
juristic rules and not jutistic theories, although he seems to view the two 
processes as synonymous. As we have explained, however. they are not 
entirely synonymous, a point which is also clarified by Said Rahiman in his 
aforementioned definitions. 

As for the fourth point which merits examination with respect to Imam al- 
Sadr's thought itis his emphasis on the importance of preserving objectivity. 5+ 


1. In the contest of affirming this aspect [i.c., that of objectiviey] of Ilamic 
theories, Imam al-Sadr clarifies the distinction between the discovery of a the- 
ory and the formulation of a theary.55 The individual engaged in ijtihad does 
not establish a theory whose source is his own subjective vision oF his own 
personal deductions based on what he or she has observed, Rather, the 
scholar reveals Islam's perspective and theanies, beginning with its super- 
structures (that is, its detailed rulings) and moving into the depths of the 
Islamic edifice in order to identify the ground floor, as it were. As for some- 
‘one who is formulating a theory, he moves upward from the ground floor to 
the second floor, since he is engaged in the process of building and forma- 
tion, and the second floor only comes into existence at a later stage of the 
building process. 5¢ 


2, Imam al-Sadr points out that the danger which subjectivity poses to the 
process of theory discovery is greater than that which #€ poses to the process 
of independent reasoning in relation to particular rulings.5? 


3. He then enumerates the most important causes behind subjectivity, 
namely: 


1. Justification of reality 
2. Viewing a text only within the context of a particular situation. 
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3. Stripping textual evidence found in Islamic law of its associated cir- 
cumstances and conditions 

4. Approaching the text with preconceived attitudes, 

5. The misleading influence of reality as experienced i the context of 
the actual application of texts. 


Nor does Imam al-Sadr fail to take into account the intents of Islamic law 
in the process of theory discovery, a fet which has led Said Rahimans* to 
the conclusion that delineating the general outlines of a system (or, as he 
termes it, a set of theories) entails the following four requirements; (1) knowl 
edge of the general trends within Islamic law, (2) an understanding of the 
explicitly stated intents of established legal rulings, (3) a consideration of 
social values, and (4) an understanding of the aims which have been defined 
for the ruler and which specify the areas in which he is to exercise his 
authority 

It should be noted, however, that Imam al-Sadr refers to magdyid al-shart al 
in a general way only, without defining their role in the theortzation process 
or establishing a mechanism for the fulfillment of this role 


§ Third: The celanonship between theories and the Islamic legal sciences 


We will postpone a discussion of our proposed methodology to the next sec- 
tion below in order for it to include both juristic theorization and the 
Islamization of the sciences. The following diagram presents the relation- 
ships which exist between juristic theories on one hand, and the various 
Islamic legal sciences on the other. 

At the center of the diagram on the following page we have doctrine, since 
it constitutes the foundation and wellspring of all Islamic sciences. Out of it 
also arise moral values, followed by the general theory of Islamic law which 
governs all branches thereof. Moral values are followed by the common rules 
and theories upon which more than a single subdivision of Islamic jurispru- 
dence draws, and this on two levels: (1) the level which encompasses several 
subdivisions of various juristic divisions, such as forms of wonhip, daily tran= 
sactions, and penal codes, for example, and (2) a level which encompasses 
several subdivisions of a single jurisic division with the result that we have a 
kind of general theory for each particular juristic division. Within this ame 
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Ries of Theory Com tr 
(a) Sevetal Sdbtnvtacan of Varian Drewuces of Ph 
(hy Several Subivimae af a Stagle Prev of Fgh 


Specialized/Special Theories Pertaining to Subdivision of Pigh 


Subsidiary Juric Rulings 


level, the various subdivisions of Islamic jurisprudence have their own inde- 
pendent status, as it were, such that each of them has its own general theory 
which governs the particulars within its specific domain. 

This is the conceptualization which we believe to be the best suited to 
organizing and dividing figh material into party while connecting these parts 
to one another in a logical manner, and while observing the pnorities and 
functional relationships among the various nules, It 1s 3 conceptualization 
which, in our view, promises to be useful in identifying areas of life with 
respect to which there is still a need for further theonzaton, in drawing 
comparisons with positive, that isto say, secular legal systems, and in prepar- 
ing the Ishunic codifications for which there is a growing need 
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§ Fourth: Contemporary writings on Islamic theories 


Most modem studies in this area = written in the form of doctoral dissertations 
have taken a direction with clear distinguishing marks which might be sum- 
marized as: modemization, comparison, thearization, and development. 


1. Movdemiccation: Such studies deal with topics relating to the conditions of 
modem life and Muslims’ current problems, and attempt to ascertain the 
Islamic perspective on such reakities, The conclusions reached by such stud= 
ies do not rise to the level of itihad given the writers’ lack of preparation or 
qualification for this role. Nevertheless, by researching the Islamic literary 
heritage and extracting what is relevant to their topics of study from scores — 
nay, hundreds ~ of books and other wntings, these writers have performed a 
tremendous service by helping to clarify the contents of this hentage and by 
making tt available ¢o other researchers. Indeed, such writers’ efforts in this 
realm are reminiscent of the efforts made by Ibn Najim and others in the 
realty of compilation 


2. Comparison: Such studies compare the views of Muslim scholars represen 
tative of various junstic schools as well as relevant theories, both ancient and 
modern, on the subject being examined. The comparative approach has 
cabled researchers to unearth untold treasures which would never have 
‘occurred to them had it not been for their concern and determination to do 
justice to such comparisons 


4. Theorization: These modem researchers have avoided the method which 
characterizes most ancient writings, namely, that of compiling subsidiary 
issues and identifying the theory which lies behind them, Instead, they seek 
to clarify definitions, distinguishing characteristics, conditions, pillars, eff 
ects, and other general matters for which subsidiary issues serve as practical 
examples, Most studies have succeeded so well in this task that they have 
become, in this respect, genuine additions to the realm of juristic theory. 


4; Development: The process of development has received less attention than 
the procemses of modernization, comparison and theorization, What we 
mean by ‘development’ here is the process of taking the Islamic legal sciences 
in the direction which they would have ken if jtshad and intellectual crea- 
tivity had not come to a standstill among Muslim thinkers over the past 
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several centuries. The only example which comes to mind of someone who 
has proceeded in the direction of development in this sense is Muhammad 
al-Tahir ibn Ashur in his book entitled, Mayisid al-Shanak, where he 
attempts to take writing in the realm of magdsid alshar ah a step — and, 
indeed, several steps — beyond the point to which al~Izz ibn “Abd al-Salim 
and al-Shatibi once brought it 

In the area of rules, we find that contemporary writings, which are sparse 
to begin with, have not taken the topic much beyond the point it had 
reached in ancient writings. Rather, contemporary efforts have for the most 
part been limited to commentaries on the rules which ate explicitly set forth 
in the legal code; two exceptions to this trend are the attempts made by 
Shaykh Muhammad al-Huwsayn al-Kashif al-Ghita and Dr, Mustafa Ahmad 
al-Zarga to classify rules as either basic or subsidiary, and to add new rules 
as well, 

As for a complete enumeration and classification of Islamic juristic rules 
followed by 4 derivation of general theories from such rules on the level of 
Islamic law as a whole, then on the level of each of the Law's divisions and 
subdivisions = and which, as we see it, is the direction in which the writings 
of the ancients on the subject of juritic rules had been moving ~ no one has 
yet to undertake such a task to our knowledge. 5% 


SFifth: A View to the Furure 


It will be clear from the overview above that contemporary studies are pro= 
gressing rapidly toward the clarification of Islam's verdict on all aspects of 
modem life, and this based on theories which pertain specifically to every 
branch of knowledge relevant to stich arex 


a) Survey 

Iris likewise clear, however, that these studies are not progresing with the 
same speed, comprehensiveness or depeh in all areas, Some areas, such as 
financial transactions and personal status, for example, have enjoyed signifi- 
cant attention, whereas some others, such as political science, the media, the 
ants, ete., have not received the attention they deserve. Space does not suffice 
here to give a detailed presentation of the areas which still need to be investi- 
gated more thoroughly, since this task itself is annong a broader category of 
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tasks which niced to be commenced, and which are referred to ax the 
“survey phase.” 

(b) Eiatuation 

Such defictencies may be addressed by conducting initial studies in each area 
of concem, However, it will be necesary in wich a case for experts to evalii~ 
ate such studies in order to ensure that they have achieved what they were 
intended to, ar to identify points in which they are lacking. 


(0 Auxiliary Tasks 
Among the things most deserving of attention and priority are auxiliary tasks 
whose function 1s to facilitate the studies which need to be carried out. Such 
auxiliary tasks include, for example, (1) editing and publishing a number of 
major works belonging to the Mamie literary tradition which have yet to see 
the light of day, (2) compilation of the encyclopedias, dictionaries and 
indexes needed to assist specialists in modem sciences in referencing books 
belonging te the Islamic heritage, and (3) the comprehensive enumeration 
and classification of jurstic rules in such a way that they can be the starting 
point for the formulation of general theories both on the level of Islamic law 
as a whole and on the level of each of its divisions and subdivisions. 


(d) Compendium 
‘Once wnting has been conchided on every branch of knowledge in general, 
and of Ishamic jurisprudence in particular, this task will be brought to com- 
pletion by the composition of a compendium for every branch. This 
compendium will contain the theory particular to the brinch concerned 
and, rather than being limited to any particular school, will elucidate the 
view of each school of Islamic jurisprudence, At the same time, the 
researcher is free to express his support for a particular view with a presenta 
tion of the evidence which led him or her to this position, and with the 
ceded comparison between the various Iamic perspectives on the topic 
and the views represented by non-Ilamic theons, schools and trends, 


(e) Codification 


The final phase is that of eodificabon, which in tum requires the completion 
of three yub-phases: 


1. The first of these sub-phases is the study of Muslims’ life circumstances 
throughout the world in order to identify their practical needs, customs, 
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habit and problems, which are bound to differ from one country to another. 
During this phase we are faced with a choice between two altematives. The 
first alternative consists in working to pass standardized legislation which 
applies to all Islamic countries, while the second is simply to establish broad 
guidelines in conformity with which laws may differ from one country to 
another, Arab states have tried the first alternative ~ that of standardized leg~ 
Ishation in the area of personal satus laws, as well a in civil, commercial and 
penal laws; however, they have yet to achieve the actual standardization of 
any of these laws. As for the other alternative, it has been adopted by the 
European Union, which has succeeded in bridging the gaps among its vari= 
‘ous laws within the parameters set by broad guidelines (known as 
“directives? issued by the organization's joint bodies. This process has led to 
the emergence of what is termed European Law, which is not, in reality, a 
standardized law but, rather, a set of criteria and directives for each branch 
such that each European state commits itself to amending its laws in eon 
formity with these entena. 


2. The second yub-phase consists in cach Islamic country’s choosing those 
rulings which it will adopt feom among a number of legitimate alternatives 
Within the framework of the aforementioned guidelines or criteria 


3. The final sub-phase involves the precise formulation of these rulings in the 
form of sets of laws which make their way toward issuance, promulgation, 
and application in accordance with the system prevailing in each Islamic 
country.6° 


[tHeme 4] 


‘The Use of Magasid in the Islamization of the Human, 
‘Social and Physical Sciences 


The intents of the sciences (maypigid al-'ulim) may be viewed as an example 
of the type of particular intents (al-mapayid al-khidyyah) which we discussed in 
Chapter 2 (Theme 2, Subtheme 4), where we postponed the discussion of 
this topie to a later part of this book. fn Ashur and predecessors of his to 
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whom we have made reference have already expounded the intents of 
{dai law as they pertain to specific subdivisions of Islamic jurisprudence, 
or even entire divisions of Ishimic law, such as forms of worship, daily erans= 
actions, ete. However, we now find ourselves in the fice of a new qualitative 
Jeap consisting in the introduction of the notion of magidsid into the sciences 
that deal with human experience, society, and the universe, Recently 
emerging sciences aim to study these realities, knowledge of which is con~ 
stantly expanding and spawning related disciplines, Moreover, in order to 
regulate these disciplines by the criteria of Islamic aw, we must begin by 
specifying the legal intent behind each of these seiences in order for it to pro 
ceed in its development and research in 2 manner which is consistent with 
the Law's guidance, that is, in a purposeful manner which builds up rather 
than destroys, and which offers good to humanity in an ongoing accumala~ 
tion of knowledge in the service of both spiritaal and material prosperity, 
well-being and development 

Inv dealing with this theme, we wall begin with a discussion af its method~ 
ological aspect, then, as space permits, move to a presentation of a number of 
practical examples in the realm of specific disciplines 


{Subtheme 1]: On Methodology 


In our discussion of Imam al-Sadr’s method of junstic theorization, we 
arrived at the level which requires that we draw a distinction berween theo 
ization in the realm of Islamic junypradence with its various divisions and. 
subdivisions, and theonzation in the realm of other sciences, particularly 
those pertaining to human experience, society and the physical universe. 
Imam al-Sadr stares that the penon engaged in ijtihad as it pertains to juristic 
theorizaton discover the already exiting Islamic theory based on a detailed 
study of Islamic junsprudenice, whore rulings declare what ought (9 be (do 
this, don't do that), whereas in the ‘reality sciences’, the point of departure ts 
the search for what is, and the space devoted to what ought to be is reduced in 
order to focus on mupdrid al-sharf ah as they apply tw the topic of each scien= 
tific discipline 

This is the point of departure adopted by Ismn3 il al-Fardq), pioneer of the 
Isamization of knowledge school, This school revolves primarily within the 
orbit of the reality sctences ~ without, of course, neglecting the need to 
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develop the Islamic legal sciences, including Islamic jurisprudence. The 
Islamization of the sciences is also closely related to the process of theoriza~ 
tion, since the goal of Islamization ~ namely, the establishtnent of a creative 
telationship between Islam and the various areas of knowledge ~ is not 
achieved on the level of particulars but, rather, on the level of universals and 
theory, that is, on the Jevel at which Islamic thought interacts with modem 
sciences. 

Al-Fardgl has drawn up a work plan for the Islamization of knowledge 
which consists of a number of steps." OF these steps, we will focus on those 
Which have a beating on the topic of theorization. 


1, Mastery of the modem sciences and a comprehensive survey thereof 
(Steps 1 and 2), and identification of the most important problems faced by 
the Unimah and wider humanity (Steps 8 and 9). These steps parallel Imam 
al-Sadr’s method of starting with reality and thea moving t Que’anie texts, 
since the moder sciences represent reality with all that it entails by way of 
questions and unknowns that call for dialogue. 


2, Mastery and analysis of the Islamic heritage (Steps 3 and 4). Such processes 
parallel Imam al-Sadr’s inductive reading of Islamic legal rulings since, in one 
respect, they are an indexing of texts (the Qur'an and the Sunnah) and the 
heritage (Islamic jurisprudence), and in another respect — and as a necessary 
requirement of the success of the indexing process — they call for the availa 
bility of word lists and glossaries which serve both to describe the Islamic 
system and to analyze and classify the indexed material 


3. Steps 6 (the critical evaluation of modem science), 7 (the critical evaluation 
of the Islamic heritage) and 10 (creative analyses and syntheses) constitute 
the heart of al-Fardql’s approach to Islamization; hence, the steps which pre~ 
cede them are no more than preparation for this phase. It cannot be satd that 
these steps serve as a parallel to Imam al-Sade's transition from particulars to 
the universal rule, since this latter process is closer to the discovery of rules, 
and not of theones, as we had occasion to note earlier, However, sich 4 tran~ 
sition serves as a necessiry introduction to the steps outlined by al-Fardql, 
which complete the theorization proces within the process of Islamization 


4. It remains to be noted that neither the importance of objecuvity sor con- 
sideration for magisid al-shart ah is referred to in al-Fartgf’s plan. 
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‘5. Parle! to this isthe fact that al-Firi’s plan gives prominence to the fun= 
damental principles of Islamic methodology,** namely. the unity of Ged, 
the unity of creation, the unity of truth, the unity of knowledge, the unity of 
life, and the unity of humanity. Al-Partgi's plan ako stresses the view that 
the proces of reshaping the sciences within an Islamic framework requires 
that we subject science’s theories, methods, principles and goals to Islamic 
principles. 


A Proposed Methodology 

Despite our full appreciation of the methods proposed by al-Sadr and al~ 
Fardqt, we would like now to propose a method of theorization which 
combines the methods proposed by these two scholan, the conclusions we 
‘ourselves have reached through our study of magiyid, and our application of 
‘maid to theorization in the manner referred to by Hasan al-Turabt and 
Abd al-Majid al-Najjae. Specifically, this involves developing the magisid in 
such a way as to form a complete juristic system which encompasses all 
branches, both present and future, without waiting for the emergence of a 
particular case in order to iwue a legal ruling appropriate thereto. This may 
be done by means of the following practical steps: 


1 Ascertaining the mapivid which belong to the two categories identified by 
al-Ghazall, namely: (a) those which are ascertained based on numerous 
pieces of textual evidence and which are definitive in nature, and (b) those 
which are in keeping with some fundamental principle which, though it is 
not specified in the Law, does not contlict with, and is not overridden by a 
definitive prineiple derived from the Qur'an, the Sunnah oF the consensus of 
the Muslin community 


2, Clasifying these mapijhd and building them into an intellectual edifice 
which steniles and parallels are brought together and divided into groups 
according to their subject matter, thereby revealing the features of the 
Iamic legal conceprualization in relation to each subject® according to the 
divisions of contemporary junstic writings 


3. Adding to each of the magdpid the means which serve to Jead to is realiza~ 
‘hon, drawing upon whatever modem tools and approaches do not conflict 
with Ilamie legal principles. 
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4. Adding to the magayid and wasi'il belonging to each group those Islamic 
legal rules which apply specifically thereto, as well as general Islamic legal 
rules of relevance. Such rules of both types may be viewed as a basic part of 
each group's structure, since they represent Islamic legal rulings derived 
from other evidence found in Islamic law. 


5. Constructing an integrated theory for each group from which branches 
may be derived, which may be drawn upon in a way which serves to achieve 
the magasid, and which harmonizes with Islamic legal principles. 


6. Adding to (4) and (5) above whatever magisid are relevant to each of the 
human, social and natural sciences, imcluding: (a) divine laws of creation (al- 
sunan al-ilahiyyah) relating to the topic of the science concerned, and (b) 
definitive facts which have been identified by science, to ensure that the the~ 
ory applicable to each science is inclusive of all normative and objective 
elements relating thereto, As for the normative clements being referred to 
here, they include: a) the Islamic conceprualization of God, the universe, 
human beings and life, b) general moral values and those specifically applica~ 
ble to science, c) magilyid al-sharf ah specific to science, and d) Islamic legal 
principles which pertain to (human) action. 


[Subtheme 2]: Ay Example from the Realm of Education 


§First: The International Institute of Islamse Thought has undertaken a 
project which aims to provide Islamic introductions to the sciences ~ with 
each introduction to include a section clarifying the intents of Islamic law 
pertaining to the science under discussion, Two such introductions have 
been completed thus far by way of experimentation, one in the area of 
economics, and the other in the area of education. The study dealing with 
the Islamic intents underlying economics was written by Gamal Eldin 
Attia,54 while the study treating the Islamic legal intents underlying edu- 
cation was written by Fath al-Bab Abd al-Halim.65 In addition, a study was 
wnitten by Said Ismail Ali on the aims of Islamic schools. 

Before attempting a comparison of the two studies dealing with the 
magasid of education, we shall present a brief summary of each, 
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1. After an introduction to the place of goals in educational work and the 
sources from which the goals of Islamic education are derived, Said Ismail 
identifies the following goals: 


+ Wombip and devotion 

* Liberation. 

+ Perfection of noble character traits and deeds 

+ Invtruction/ Education 

+ Encouraging the use of reason. 

© Social guidance. 

+ Populating and developing the earth 

+ Physical fimess, 

© Aesthetic and spiritual enrichment 

+ Nurture and instruction of Muslim gts and boys 


2, Av for Fath al-Bab Abd al-Halim, he begins with the notion that the ulti- 
mate goal of educabon in Isham is freedom: freedom in the sense of liberation 
from the shackles which impede or limit human thought, movement, action 
and autonomous decision making. This freedom is both an individual and 
collective responsibility, as well as a univerual goal of education everywhere; 
as such, itis not restricted to Muslims alone. The author then goes on to dis~ 
‘cuss individual goals, of which he mennons the following: 


* The learning of the Qur'an and wisdom. 

+ Self:purification and self-evaluation, 

+ Euming a living and practicing a profesion, 

+ Searching for knowledge, or teaching the individual how to learn. 


Based on a careful examination of these two attempts, we repeat some~ 
thing which we have said elewhere,*? namely, that the International 
Institute of Islamic Thought did not publish these two studies, Con- 
sequently, they have not been discussed within their intended framework, 
namely, Islamic points of entry to the sciences. Hence, in light of the fact that 
this discuwion never took place, we have not yet arrived at a standardized 
method by which to identify the magisid of each science, link them with the 
overall mapiyid al-shart ah, and clany the influence of these magiid on the 
method, subject matter and applications of the science in question. Yet, 
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despite their individual nature, these two efforts — together with my own 
attempt in relation to the magayid of economics® — are necewary in order for 
farther study to be done as a means of building upon them. 


§ Second: In a study which appeared in al-Muslim al-Mw air (No. 106) 
entitled, “Magiid Dribdr al-\Aql” (Consideration for [Prevervation of] the 
Faculty of Reason), | uke this basic intent of Islamic law as my point of 
departure in order to establish an integrated structure for one of the most 
important divisions of education, My discussion covers the intellectual 
aspects of this magrid, as well as its instructional, research-eelated and 
rational methodology. What follows is the text of the study: 


@ 


‘We first need to define what is meant by the terms “reason” or “the mind” [al- 
“agl) and ‘preservation’ (bifs) 


1. The term ‘mind’ as used in this context is an action, not a member of the 
body. The bodily members associated with the mind are (a) the brain, (b) the 
five senses (organs of perception) which supply the brain with data, that is, 
hearing, sight, taste, smell and touch, and (c) the nervous system, whose 
function is to make communication possible among these ongans of percep- 
tion and the brain. 


2. The term ‘ag! does not once appear in the Qur'an as 3 noun. Rather, we 
have derivatives of this word in 49 verses in the form of verbs, including, for 
example: ‘agai (“they understood it”, 2:75), nd gilv ("used our own 
reason”, 67:10), yu qiluha (“those who [of ws] are aware ", 29:43). yo gilin 


(“who use their reason", 2:164), ta giliin (“use your reason”, 2:44), etc, 


3. These verses revolve around five axes: a) exhortation to make use of the 
‘mind, b) the functions and procestes in which the mind engages, c) address~ 
ing those whose minds are rightly guided (‘al al-alhib), d) rebuke of thove 
who hinder their minds’ functioning, and ¢) Quranic synonyms for the term 
‘agl (al-tubb, al-hilm, al-nai, al-hajar, and al-galb).°? 
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4. The mind, or alagl, which is a perceptive power subject to the senses, 
operates in realm which goes beyond that of the senses but which falls short 
of that of divine revelation. The mind performs a number of functions, 
including that of perceiving that which is unseen based on that which is seen, 
deriving universals from concrete particulars, recognizing self-evident 
‘truths, formulating theories, retrieving stored information, awociating cause 
and effect, and others 


5. Av it the ease of other qualities by means of which God distinguishes indi~ 
viduals one from another, mental powers vary from penion to penon. The 
minimum degree of mental power is represented by what is attained by an 
ordinary person upon reaching maturity; as such, itis the basis for the indi- 
vidual’s being held accountable for fulfilling the obligations set down in 
Islamic law. As for those who do not attain this minimum level of antelli~ 
gence at maturity, or who lose it thereafter, their responsibility for their 
actions will be lew than that borne by an ordinary person, and they may be 
exempted from it entiely.?2 


6, There are ~ in adkdition to snnate differences in mental capacity ~acquited 
differences which result from disparities among people with respect to the 
use of their minds’ ability to acquire knowledge, and training and developing 
their mental capacities 


7. The mind is a distinguishing characteristic by which God hax set human 
beings apart from other creatures in order for them to put it to use ine the life 
of tal and sutfering by which human beings have likewise been set apart. 
Hence, from this perspective as well, the mind is the basis for human 
accountability before the Law 


‘The Law's intention to grant consideration to the faculty of reason (i'tihilr 
lagi) is, as we see it, composed of three principle elements, namely: devel- 
opment of the mind, preservation of the mind, and use of the mind. Scholars 
have tended to term this intent ‘preservation of the mind’; however, I prefer 
to refer ty it as “consideration for the mind! in onder for the terms to be inelu- 
sive of all three clement listed here 

According to al-Shatibi, the fulfillment of magayid al-shar ah consists of 
two aspects, The first of these aspects is the establishment of their pillars 
and foundations, that is to say, those things which are necesary for the 
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perpetuation and nurture of their existence. As for the second aspect, itis the 
prevention of imbalance or malfnction, which serves to protect them from. 
annihilation or non-existence.7* The development of the mind serves to 
nurture and perpetuate the mind’s existence, while the presenvution of the 
mind serves to protect it from annihilation. As for use of the mind, it has no 
place in this categorization scheme. Ibn Ashur defines preservation of the 
mind as preventing st from suffering any sort of mbalance or malfuncnon;"* 
hence, his perspective is limited to the aspect of protecting the mind from 
annihilation. 

Al-wast'l are the means of achieving the magayid. Hence, they are not 
intended for their own sake but, rather, are subordinate to the magilyid, 
whose fulfillment is their reason for being. In dealing with wasd'l, then, we 
have greater flexibility which enables us to employ and devise a variety of 
options and altematives even as we adhere to the texts which deal explicitly 
with specific kinds of cases. In idennfying wus, therefore, we have greater 
freedom to draw upon sources other than written texts than we do when 
determining magdsld. In connection specifically with the magsid of giving 
consideration to the faculty of reason, we find that in identifying this magsid, 
we must rely solely on texts from the Holy Qur'an and the Sunnah, whereas 
in identifying relevant wasd’il, we need not rely solely on texts from the 
Qur'an and the Sunnah but can, in addition, draw upon both our wider 
Idamic heritage and human experience as a whole 


@) 


The first element of this maid is the development of the mind. We do not 
say the creation of the mind, of couse, since its creator is the Maker Himself 
Majestic and Exalted is He. Development of the ntind means causing it t0 be 
in the best posible condition, whether with respect to its capacity for scien~ 
tific, academic thought, training the mental faculty, or nourishing it with 
information, skills and the like, all of which renders tt more capable of fulill- 
ing its function.73 

The search for evidence of this maysid presents no difficulty: indeed, there 
are countless Qur’anic verses which testify to the ment of knowledge and 
those who possess it. We read, for example, “Say: ‘Can they who know and 
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they who do not know be deemed equal?” (39:9). Nor does it stop at 
affirming the superiority of knowledge over ignorance, bu declares that 
knowledge itself ix granted in degrees -""God will exalt by [many] degrees 
those of you who have attained to faith and, [above all,] such as have been 
vouchaied [true] knowledge” (58:11) ~ and encourages us to progress in 
our pursuit of knowledge from one degree to another: “Say: 'O my 
Sustainer, cause me to grow in knowledge!” (20:14). 

As for the means of developing the mind, they can be sought in the follows 
ing areas: (1) formation of a scientific mindset, (2) concern for scientific 
method, and (3) education. Let us now take each of these means in order; 


Formation of a sclenifc mindset 

‘The Holy Qur'an concerns itself with the formation of a seientific mindset in 
order for the Muslim's way of thinking to be based on a sound foundation, 
Such 4 mindset consist of a number of central components, including: 


1. Rejection of mere speculation in lieu of certainty: “For most of them 
follow nothing but conjecture: fand.] behold, conjecture can never be a 
substitute for truth” (10:56) 

Refiasl to subrmut blindly to whims and emonon 

Rejection of blind imitation of one’s ancestors and predecessors 
Rejecnon of unthinking subordination te leaders and superiors, 
Engaging in wonhip and adoration together with reflection and rational 
inquity (to which we have devoted 4 detailed discussion under the 
heading of ‘means of using the mand’). 

6. Refusal to accept any claim without proof 

7. Observance of God's ways in the univene and society.74 


ven 


In connection with the matter of conjecture vs. certainty, we find a num= 
ber of juristic rules ~ derived originally through an inductive reading of 
particular legal rulings, as well as texts from the Qur'an and the Sunnah ~ 
which pertain to this topic, and which embody the features of a precise 
methodology. Of these rules we mention the following: 


1. No weight is to be given to conjecture which is clearly in error.75 
2, Whoever is capable of reaching certainty shall not operate on the basis 
of conjecture.7® 
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3. The ability to reach certainty without anduc hardship precludes the 
need to resort to independent reasoning, 77 
4. Whatever is established on the basis of proof is equivalent to that which 
is established through direct vision.7® 
Complete certainty cannot be eliminated by doubt.7 
‘That which has been established with complete certainty can only be 
invalidated by means of complete certainty.*° 
There is ample room in which psychologists, educators, as well as leaders 
of thought, culture, the Islamic call, and the media, may develop this theme, 
bringing it out of the theoretical realm and into the realm of practice and 
application 


> 


Concent for the sdentific method: 

‘The Holy Qur'an does not content itself with forming the scientific mindset 
among the general Muslin populace; eather, it goes beyond this to alert 
Muslim scholars to the need to adhere to the scientific method. A number of 
studies! have been written on the methods followed in the Qur'an, adher- 
ence to which has enabled Muslim scholars to establish numerous new 
sciences while developing a number of old ones. These studies explain such 
methodologies and methods of istidlal, while enumerating also the Qur’anic 
verses in which reference is made to them, There is no need to repeat their 
contents here; hence, we will simply list the types of methodologies and 
approaches to istidlil 


1. The rational search for evidence 

2. Empirical investigation or induction 

3. Historical retrieval and induction 

4. Description of social reality, 

5. Description of natural reality. 

6, Reasoning or argumentation based on simile and metaphor 

7. Reasoning or argumentation based on partion or division 

8. Reasoning or argumentation based on generalization followed by 
particularization 

9. Reasoning or argumentation bused on definition. 

To. Reasoning or argumentation based on comparison and contrast 

Tr. Reasoning of argumentation based on Quranic narratives 
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12, Reasoning or argumentation based on debate and discussion, 
approaches to which include: 
(a) Probing and classification. 
() Challenge. 
{) Acknowledging the strength of an opinion (al-gaut bi al-mijid). 
(@ Concesion. 
(c) The use of registers in which specific cases and the rulings thereon 
have been recorded 
(8 Transition in the search for evidence: 


13. Inductive investigation in the physical sciences. 
14. Inductive investigation in the realm of psychology. 
15. Inductive investigation of the course of history. 
16, Retlection and observation 

17. Data analysis. 

18. Practical examination, 

19, Consciousness of God. 


Education Instruction 
“The pursuit of knowledge #s an individual duty for every Muslim (both 
male and female)."** "Whomever God wills to bless, will grow in under= 
standing of the religion."*S Nor is it merely an individual duty, but a social 
duty as well, and as such, it & among the collective obligations laid down in 
Islam: “...if they would but refer # anto the Apostle and unto those from 
among the belicvers who have been entrusted with authority, such of them 
As are engaged in obtaining intelligence would indeed know [what to do 
with] it” (4:83). In addition, we have the hadith narrated by Muslim accord- 
ing to which, “Scholars are the heits of the prophets."*5 

Ac this juncture we need to addres: two issues: (1) the type of knowledge 
which Muslims are requited to seek, and (2) the type of obligation this 
nails. As for the type of knowledge to be sought, carly thinkers held that it 
was the religious knowledge necesary for the performance of obligatory acts 
of warship. Some of them added to this the learning of anthmetic in order to 
make it possible to calculate inheritances and zakah, as well as astronomy in 
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order to ascertain prayer and fasting times. Al-Quradawi also adds the obliga- 
tion to learn to read and write.*® As I sce it, however, and as | noted in 
Chapter 1, the custom of linking the types of knowledge required of 
‘Muslims [solely] to matters pertaining to worship has its roors in a narrow 
view of religion which limits it to the realm of the search for evidence 
through devotion alone, However, if we understand religion in its compre- 
hensive sense, it will be natural for us to place it where it belongs, namely, 
within an integrated educational system which we will explain shortly. 

‘As for the type of obligation entailed, that is to say, the question of whether 
it is an individual (‘ayn) or a collective (kifayah) obligation, the two types 
need to be combined in such a way that the individual obligation is restricted 
to the types of knowledge acquired in mandatory general education, while 
the notion of collective obligation should be seen to apply to the phase of 
vocational and professional specialization, as will be detailed below. 

‘The conceptualization based on these two principles may now be summed 
up as follows: Mandatory general education includes ~ alongside the study of 
Islamic doctrine and wonhip ~ the fundamentals of the Arabic language, 
mathematics (arithmetic, algebra and geometry), history, geography. 
physies, chemistry, the principles of the Islamic sciences (the Qur'an, the 
Sunnah, and the biography of the Prophet), a simplified, compechensive 
overview of Islamic jurisprudence, principles of che English language, and 
computers 

This initial phase constitutes the level of knowledge which must be 
acquired by all members of society — men, women and children ~ in our 
own era as an individual duty. For children, it represenes the initial, manda~ 
tory phase of their education, which lasts a minimum of six years, On the 
level of exigencies, this phase is supported by an integrated cultural network 
of school and public libraries, audio-visual, written and electronic media, 
specialized penodicals, general and specific references, clubs andl societies, As 
for the level of enhancements, it encompasses the nurture and encourage- 
ment of outstanding and creative individuals who have been identified 
through educational activities on the levels of essentials and exigencies, and 
tw whom the state devotes special attention, 

[As for specialized education, it ushers us into the realm of collective obli~ 
gations in the area of knowledge as a means of achieving social development. 
After all, such education touches not only upon individual interests, but 
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upon the interests of society as 4 whole. Hence, it entails acquisition of the 
knowledge and skills required for populating and developing the earth and 
caring a living through a variety of vocational and professional specializa~ 
tions. At the same time, the Ummah as a whole strives to achieve 
self-sufficiency in all areas of life and on all levels: essentials, exigencies and. 
enhancements alike. Given this religious motivation, human potentials are 
released to fulfill collective obligations.47 The starting point for achieving 
this aim in our present situation is to undertake a fundamental review of the 
currently: prevailing system of vocational and university education, in which 
the situation is the revere fof what is intended]: Graduates of vocational 
education are not sufficient to meet development needs, while university 
graduates pour forth only to suffer, for the most part, both declared and 
undeclared unemployment 

‘The first step ts to define society's nceds of whatever type, beginning with 
the most basic crafis and extending upward to the highest-level, most 
obscure specialties, Students may then be directed to study oF training in the 
required areas by determining their abilities during their years of preparatory 
Al as in programs for exceptional and creative students. In addi= 
"test grades should constitute only one of a number of 
evaluative measures. As such, they should constitute only 10-20 percent af 
the cotal evaluation, and not £00 percent as is the case at present, There 
would, in adibon, be institutes for study and vocational training af all types 
and on all Ievels, university faculties with all the specializations required to 
both absorb incoming students and to meet society's needs of every type and 
on every level, the necesary specialized libraries and laboratones, the use of 
advanced instuctional technology, the internet, ete 


school as 


There is no particular phase or age after which leaming comes to an end, 
Indeed, the principle of continuing education and the pursuit of advancement 
through ascending degrees 


F knowledge is affirmed explicitly in Islam: 
“Say: ‘O my Sustainer, cause me to grow in knowledge” (20/114). 

Hence, in determining the importance of developing the mind, we have 
relied solely upon texts from the Holy Qur'an, while means of developing 
the mind muy be determined through reliance upon texts from the Qur'an 
and the Sunnah. The means of forming the scientific mindset are supported 
by a number of jurstic rales, while means of instruction are supported by the 
Islamic heritage in the form of individual and collective obligations, as well 
as by human experience with the educational system and its various phases, 
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G) 


The second element of consideration regarding the faculty of reason is 
preservation of the mind, which means: 


1. Preserving the well-being of the physical senses, the nervous system and 
the brain, and avoiding anything which would lead to their organic deterio 
ration; in this connection, the Que’anic verses prohibiting the use of aleohol 
are well known." 


2. Avoiding behaviors which would impair or confuse mental functioning 
(non-organic deterioration); the Qur’anic verses which prohibit such 
behaviors are likewise well-known.§# 


3 Protecting the mind from the destructive eflccts of the vanous conduits of 
culture and the media, 


Means of preserving she mind: Means of preserving the mind may be sought in the 
following areas: 

1, Islamic law is keen to preserve the well-being of the bodily members 
which support dhe ficulty of reason, including the brain, the five senses, and 
the nervous system; it docs this, first and foremost, by forbidding the use of 
substances which would lead to their deterioration or destruction or hinder 
them from performing their proper fanctions (organic deterioration) 
Hence, it prohibits the drinking of intoxicants or the use of drugs, while 
imposing a penalty whose intent is to deter us from engaging in any of these 
prohibited acts. The Qur’anic verses which proibit alcoholic beverages and 
the use of intoxicants are well known. 


2. Islamic law goes beyond the preservation of the organic systems which 
support the mind to preservation of the mind's ability to perform its fuanc- 
tions without hindrance of confusion (non-organic deterioration), As a 
conrequence, it prohibits unthinking surrender to desires and whims, con- 
jecture and surmise, blind imitation of predecesors, the powerful and the 
influential, superstitions, false doctrines, contentiousness, obstinacy, arro- 
gance, hypocrisy and other harmful practices and attitudes which are at odds 
with scientific thinking 2" 
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3. In our day and age, this extends to the avoidance of communications 
media which engage in collective brainwashing operations and besiege peo~ 
ple’s minds, giving them nothing bur the news and analyses which they want 
and encouraging them to waste ume on things which not only are devoid of 
benefit, but which actually bring harm. Such media train people's minds in 
corrupt ways of thinking based on the sactaltzation of power, the justifica~ 
tion of error, and mindless bigotry. They seem to declare, as did a certain 
pharaoh of old, “I but want to make you see what I see myself; and I would 
never make you follow any path but that of rectitude!” (40:29) 


4. Any imbalance or malfanction in the organic systems asociated with the 
brain or its functions by way of psychological or nervous disorders must be 
treated. 


As will be clear from the foregoing, preservation of the mind and the 
nicans of achieving this intent are based not only on texts from the Qur'an 
and the Sunnah but, in addition, upon modem medical, psychological, 
sociological, medis-related and educational studies which, taken together, 
fall under the category of general human experience 


ry) 


The third clement of consideration for the mind is putting the mind to use, 
Or its activation, 


1. The mind, of intelligence, is a blessing with which God has set human 
beings apart from His other creatures and on the basis of which they bear the 
trust of being God's vicegerents on earth. Hence, just as in the case of other 
blessings, such as length of life, health, material wealth, ete., the mind is 
something for which God will hold human beings accountable on the Day 
of Resurrection, when He will ask them whether they have used it well in 
carrying out the trust which they have aken on, “And never concem thyself 
with anything of which thou hast no knowledge: verily. {thy} hearing and 
sight and heart — all of them, will be called to account for it fon Judgment 
Day}!" (17:36). 
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It is on the basis of intelligence that human beings have been addressed. 
through divine revelation, in order that they might comprehend it and carry 
it out im action. This concept, in tum, serves to reveal the point of compari 
son and contrast between a divine means of revealing the truth, namely, 
revelation, and a human means of doing so, namely the mind. Human beings 
incorporate the revelation through understanding, detailing what [God] has 
left ambiguous on the basis of life's vicissiudes, and striving to implement 
them [that is, both reason and revelation] in practical action. This being 
the case, the Holy Qur'an draws attention to the importance of activating 
the mind in relation to many phenomena which are observable and percep- 
ible to all, considering them to be “signs for those who understand.’9 


2. There are times when, even though human beings are in full posession of 
their mental faculties and are equipped with knowledge and 3 scientific 
mindset, they fail to make use of all of this; in act, they conduct themselves 
as though they were ignorant or lacking in intelligence. When this occurs, 
it indicates the presence of a malady which the Qur'an illustrates with a 
number of images: 


+ “Will they not, then, ponder over this Qur'an? ~ of are there locks upon 
their hearts?" (47°24) 

+ “And most certainly have We destined for Hell many of the invisible 
beings and men who have hearts with which they fail to grasp the truth, 
and eyes with which they fail to see, and cam with which they fal to hear. 
They are like cattle ~ nay, they are even les conscious of the right way: it 
is they, they who are the [truly] heedless!” (7:179) 

* “Or dost thou think that most of them listen [to thy message] and use 
their reason? Nay, they are but like cattle ~ nay, they are even less con 
scious of the right way!” (25:44) 

+ “Verily, the vilest of all creatures in the sight of God are those deaf, those 
dumb ones who do not use their reason” (8:22) 


Similarly, the question, “Will you not, then, use your reason?” recurs in 
4 large number of verses, 


3. The use of verbal rather than nominal derivatives of the Arabic word 
meaning ‘mind’ (al-‘agl) communicates an intentional mewage, namely, that 
the mind is necessarily associated with an event, a self and a time, Hence, 
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rational consideration is a concrete proces with dimensions and significa~ 
tions which are grounded in a particular reality, particular persons, and a 
particular time. As such, it has a practical impact on human beings them~ 
selves in determining their actions. 

Thus, the dimension which is added by the Qur'an to the meanings of 
‘mind’ of ‘reason’ is its connection with action. This serves to make clear that 
the Qur'an’s concem is not with the exence af the sind but, rather, with its 
function. After all, the Qur'an only makes mention of al-aq! in the context 
of drawing attention to the need to apply st, The importance of the mind’s 
action, of work, may be seen in the statement made by those who rejected 
faith while they are suffering torment in the afterlife: “Had we but listened 
[to those warnings), or [at least] used our own reason, we would not [now] 
be among those who are destined for the blazing flame!” (67:10)*5 


Means of putting the mind 19 we 

1, Islamic law shows particular concern for what may be referred to as 
‘rational forms of worship’, which include: consideration or obwervation (al- 
nazw). seving. baving eyes to examine (al-tahasyur), pondering (al-tadabbur), 
reflection (al-tafuklow), and bearing in mind, or taking to heart (abtadhakkun, 
in support of which there ate innumerable passages in the Qur'an.?® 


2, Despite their frankness, however, such Qur’anic verses only rarely receive 
from Muslims the attention they deserve. On the contrary, they are treated 
as though they were addressed to others, such as the unbelievers of the pre= 
Islamic era, for example, with the purpose of drawing them to faith, and as 
though, once they had achieved this end, they had served their purpose, 
However, this is a imited, mistaken understanding of them, with dangerous 
consequences for the cultural level of Muslim individuals and for the 
Ummah as a whole 


3. Rather, just as mental operations such as these can lead the unbeliever to 
faith, 10 also do they serve to evtablish and confirm the faith of those who 
already believe.?7 At the same time, they train the mind in the performance 
of higher functions such as rational, inductive and historical argumentation, 
Which Jead in heir turn to a penetrating vision of the major issues of doctrine 
as Well as ~ as we had occasion to mention in our discussion of the theme of 
developing the mind ~ to the formation of a scientific mindset. 
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4- These rational forms of worship are required of us both individually and 
collectively. As God Almighty declares, "Say: I counsel you one thing only: 
Be [ever conscious of] standing before God, whether you are in the company 
of others or alone; and then bethink yourselves [that] there is no madness in 
[this Prophet] your fellow-man"™ (34:46) 


§, This provides ample room in which psycholognsts and educators ~ not to 
mention the Urmah’s leading thinkers and proponents of Islam ~ can strive 
to delve more deeply into this theme and transfer it from the realm af theory 
into that of practice and application, 


6. Ic may be stated tentatively that some of these forms of mental, or rational, 
wonhip are practiced by both the general populace and those who might be 
termed the intellectual clite, whereas others are practiced only by those who 
have attained the starus of “those endowed with insight.” As al-Nisabort puts 
it in his discussion of such rational worship: “In the beginning itis a matter of 
the mind whereas in the state of perfection, it becomes a matter of the heart.” 


7» The first form of rational or mental worship mentioned above, namely, 
consideration of observation (al-nazar), is based upon examination, reflec~ 
tion and vision. This process, which involves answering the questions, 
“How?” and “Why?” is mentioned in 129 places in the Quran. The sec- 
ond, namely, al-tihaysur, which communicates the sense of seeing. or having 
eyes Co see, is essentially a cognitive function in the sense of mental insight, 
and is mentioned in 148 verses of the Qur'an, The third, namely, al-tadahbuy, 
which might best be translated as pondering, or seeking to understand, 
appears in four places in the Qur'an, in all of which iti» used in relation to the 
Holy Qur'an itself. The fourth, or al-tafakkur, which conveys the 
reflection or giving thought to, appears in sixteen places in the Qur'an which 
deal with the theme of reflecting on all manifestations of existence, from cos- 
mic signs and psychological phenomena to evidence for the anenes of God, 
the truth of the divinely revealed messages, and the sending of God's mes- 
sengers and prophets. As for the fifth form of mental worship, namely, ('nbar, 
or contemplation, % it is mentioned in seven verses of the Qur'an, and 
inclades the proces of taking lesons from history and from the signs in the 
costnos. Ibn Ruushd sees tibiras equivalent to analogical deduction (al-giya) 
in both its rational and juristic forms 


nse of 
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Whereas in the past, these forms of worship were practiced through direct 
contact between the individual and the universe, we now have intermediate 
ways of engaging in them such as various types of museums, satellite pro 
grams on the wonders of nature, programs and books on what is termed the 
scientific inimitability of the Qur'an, as well as scientific excursions and so 
(on, all of which setve to facilitate engagement in these rational forms af wor~ 
ship and the use of the mind which they entail 


8, In addition to the foregoing, we ako have the process referred to as al« 
tufugguh, which involves devoung oneself to acquiring a deeper knowledge 
of something, % and which is mentioned in ewenty verses of the Qur'an, Al- 
tafagyuh is « mental step which goes beyond mere thinking (al-tafakkur o 
al-tafkir), since it renders human beings more aware of their surroundings 
and more deeply perceptive of the dimensions of their existence and their 
connections to the wider universe: as sach, i€ assists people in remaining 
open to new insights. 

As for al-tadhabkur, that s, the act of bearing in mind or taking te heart 
which is among the most sublime thought proceses, it is mentioned in no 
fewer than 269 verses." 


9. On the level of specialized scholar, the use of the mind immediately raises 
the isue of scientific inquiry as embodied in concem for the establishment of 
research institutes and centers, the setting aside of sufficient budgets for such 
endeavors, cooperation with the private sector in this area, as well as benefit 
ing from the system of religious endowments which sponsored this type of 
puruit in the brightest eras of Islamic renewal, and investing the outputs of 
such research in relevant practical areas (rather than, as is the practice now, 
hiding them away in drawers and files) and publishing it for the benefit of 
specialists in relevant fields. The promotion of research requires the funding 
of prizes to be granted to outstanding researchers, as well as the provision of 
facilities for specialized libranes and laboratories and advanced educational 
technology. the internet, exhibitions, museums, educational missions, aca= 
demic conferences, ete 


10. Likewise of the utmost importance is the need to demonstrate concern 
for the nurture of succeeding generanons of fine scholars, After being choven 
in the earliest phases of education from among outstanding students and 
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those with creative potentials, efforts need to be devoted to refining their 
mental ficulties and training them in scientific methodology. 

In sum, it will be clear from the foregoing that affirmanon of the mtent to 
put the mind to use and the overall means of achieving this intent are based 
principally upon verses from the Qur'an itself, whereas the details of the 
means by which itis to be achieved are derived from human experience in 
the areas of psychology, education and technology. 


[Subtheme 3]: An Example From the Field of Eavenmics 


Given that we are attempting fo arrive at a definition of the Islamic legal 
intents which pertain to the modem sciences and, in particular, the human 
and social sciences, we must bear in mind that these sciences ~ alongside the 
Islamic legal rulings related to each of these sciences and which serve as their 
legal and prescriptive standards ~ involve sets of laws and principles which 
govern the human and social phenomena of relevance to the fields being 
studied. ‘These laws or principles serve to elucidate human and social nature, 
ay well as the causal relationships among the phenomena under study. As a 
result, we must make use of the appropriate methods to ascertain the Islamic 
leyal intent of each science in both sts prescriptive and objective aspects. 

“This blend of objective and prescriptive aspects is reminiscent of Imarn al- 
Sharibi’s definition of the intent of Islamic law as being “to deliver human 
beings from subjection to their whims and destres in order that they might be 
servants of God by their own free choice just as they are, already, His servanes 
by necessity.” In other words, the intent of the Law is to create harmony 
between human beings’ actions and voluntary behaviors as governed by pre= 
scriptive standards on one hand, and the psychological, social and natural 
laws and principles which govern this universe on the other 

‘The Islamic ideal a it pertains to science is that of seeking out knowledge 
which is beneficial. Indeed, the noble Prophet used to pray for divine pro- 
tection against knowledge which brings no benefit. However, in order to 
determine whether knowledge is beneficial or not, we have no chorce but to 
investigate its intents and goals, as well avits outcomes, effects and applications. 

Research into the intents of the sciences from an Islamic legal perspective 
requires, of necessity, that they be linked with the overall intents of Islamic 
Jaw, which virtually all scholars agree revolve around the achievement of 
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people's best interests. Similarly, iti agreed upon that the intent of the Law 
overall is the preservation of five universals referred to as religion, human 
life, the faculty of reason, progeny, and material wealth. Hence, whatever 
entails the preservation of these five fundamentals is to be considered a bene= 
fit; conversely, whatever causes any of them to be lost is to be considered a 
source of harm, Research into the Islamic legal intents for each of the sciences 
1m light of these overall andamentals Leads ultimately to a rational, compre 
hensive, detailed concepruslizanon of the notion of Islamic legal intents, 

Research tnto magisid al-sharFul for each of dhe sciences is the cornerstone 
of the philosophy of the science in question. Moreover, the formulation of 
such a philoyophy helps to clarify the principal features of the Islamic sciences 
(legal, human and natural) inclusive of all of their branches, which are dis~ 
tinct from sciences founded on a matenalist Western philosophy. 

It is in light of the foregoing that I shall approach my discussion of the 
intents of INamic economics For the sake of maximum clarity, [distinguish 
among three principle discussion points: (1) Islamic legal intents for individ 
uals within the realm of microeconomics, (2) Islamic legal intents for society 
‘within the realm of macroeconomics, and (3) the intents of Islantic econom= 
ics which ate inckisive of the two aforementioned realms, given that the 
subject of economics is the economic system. 


Islamic legal intents for individuals in the economde realm t®1 
A survey of texts relevant to the Islamic legal intents for individuals in the 
economic realm yields the following elements: 


1, Islam sets forth a middle way between the life of this world and the life of 
the world to come. It has been related on the authority of Anas ibn Malik 
that the Prophet declared, “The best among you are not those who neglect 
this life for the life to come, nor those who neglect the life to come far the 
sake of this life. Rather, each of them serves as a path leading to the other 
Hence, be not a burden to others.”!2 Similarly, we have on the authority of 
Abo Hurayrah that the Prophet used to pray, “O God, cause me t0 prosper 
in this world in which I have my earthly life, and cause me to prosper in the 
world to come, where I shall have my retum [to Youl.""!°3 


2. Iam delineates a framework for the individual pursuit of material wealth, 
stresing the soundness of both its source and the manner in which it is spent. 
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According to a hadith passed down on the authority of Abi Barazah al~ 
Aslami, the Prophet said, “On the Day of Resurrection, no human being 
will be released from God's presence [as Judge] until he has been asked 
where he obtained his material wealth and how he pat it to use."#4 


3. Islam ealls upon us to work to obtain material wealth and to seek legiti~ 
mate means of earthly subsistence: "He it is who has made the earth easy to 
live upon: go about, then, in all its regions, and partake of the sustenance 
which He provides: but [always bear in mind that) unto Him you shall be 
resurrected" (67:15). In keeping with this principle, Imam Ahmad narrates 
on the authority of al-Zubayr ibn al-'Awwiim that the Prophet said, “For a 
man to gather firewood, bind it with a cord and come and sell st in the mar- 
kot ~ then, having become self-sufficient in this manner, to use what he has 
cared to support himself ~ is better than for him to ask of others, whether 
they give to him or not."!° 


4; Islam stresses in oumcrouss texts that the source of one's material wealth, 
must be legitimate. For example, in a hadith pasted down on the authonity of 
Abg Sa'id al-Khudri, the Prophet declared, “Whoever tkes money which 
rightfully belongs to him will be blowed therein, but whoever takes money 
to which he has no right may be likened to someone who eats but is never 
satisfied.""!96 In a hadith narrated on the authority of Abi: Hurayrah, the 
Prophet stated, "God is good, and accepts nothing but that which is good. 

Moreover, God has given believers the same command as that which He 
‘gave to His messengers, saying: 'O you apostles! Partake of the good things 
of life..." (23:51) and, ‘O you who have attained to faith! Partake of the 
‘good things which We have provided for you...” (2:172)." He then nude 
mention of a certain man who, unkempt and covered with dust, would 
make long journeys, all the while ratsing his hands to God and saying, ‘O 
Lord! © Lord!” Yet his food, his drink, his clothing and, indeed, his entire 
sustenance, was obtained in an illegitimate manner. How, then, he asked, 
can such a person expect his supplications to be heard?#©7 


5. Islam views the pursuit and acquisition of material wealth as a fulfillment 
‘of human beings’ mission as God's trustees on earth, so that they might put it 
to use in the doing of good. As God Almighty has declared, “Believe in God 
and His Apostle, and spend on others out of that of which He has made you 
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trustees..." (57:7). “and give them [their share] of the wealth of God which 
He has given you" (24:3 3)- 


6. Given the fact that maternal wealth has a social function and is not an end 
in itself, a number of texts forbid us to hoard wealth, thereby keeping it out 
of circulation: 


+ “But ay for all who lay up treasures of gold and silver and do not spend 
them for the sake of God ~ give them the tiding of grievous suffering [in 
the life ro come}: on the Day when that {hoarded wealth] shall be heated 
in the fire of hell and their forcheads and their sides and their backs 
branded therewith, [those sinners shall be told): "These are the treasures 
which you have laid up for yourselves! Taste, then [the evil of] your 
hoarded treasures” (9°54-3 $). 

+ “And they should not think = they who niggardly cling to all that God 
us granted then out of His bounty ~ that this is good for them: nay, itis 
bad for them. That to which they [so] niggandly cling will, on the Day of 
Resurrection, be hung about their necks: For unto God falone] belongs 
the heritage of the heavens and the earth; and God is aware of all chat you 
do” (3:180). 


7, Within this framework in which Iam unges us to acquire material wealth 
but without hoarding it, marerial wealth is viewed as a means, or tool, of 
which the believer is to make use in reaching his or her goal, not an end 
which becomes his or her sole preoccupation, Ina hadith passed down on 
the authority of ‘Ams ibn al-'As, the Propher declared, “What a blessing 
Wealth is in the powewion of the righteous man!" In a hadith passed down 
‘on the authority of ‘Abd Allah ibn Habib on the authority of his paternal 
uncle, the Prophet declared, “There is nothing wrong with wealth for these 
who are comcious of God, Almighty and Mayestic is He, However, for the 
God-conscious, health is better than wealth, while joyousness is [also] a 
blessing. "#© In a further hadith on the authority of Khalid ibn Ma'din and 
Damrah iba Habib, the Prophet said, “Those who have abundant wealth 
have many worries, and when one has many worms, his heart 1s scattered 
nndless valleys, and God [Himself] cares not which path he treads, As 
for those who have one cancer only," God will protect them from the 
worries of this earthly life,..77** 


amon, 
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8. With regard to. che spending of one's material wealth, Ish places primary 
importance on spending on oneself, giving this higher priority than spending 
on charity. It is recorded that the Prophet said, “The best charity is that 
which is spent out of sufficiency. Begin with those for whose material sup= 
Port you are responsible." That is to say, the best chanty of alins one can 
give ate those which are distibuted after one has done justice w oneself and 
one’s dependents such that the person who gives the charity does not himself 
become dependent on others as a result of having given the charity, Hence, 
the term ‘sufficiency’ (ghind) ax used in this hadith refers to the availability of 
that which meets one’s exential needs, thereby preventing one from falling 
into a state of impoverishment. 


9, Spending on others''} might be charactenzed by one af two extremes, 
namely, niggardliness and excess, whereas what is called for is a path of mod- 
eration which falls somewhere between these two poles. Hence, God 
Almighty speaks in praise of those “who, whenever they spend on others, are 
neither wasteful nor niggardly but [remember that) there is always a just 
mean between those [two extremes)” (25:67). In a similar vein He says, 
“And neither allow thy hand to remain shackled to thy neck, nor stretch it 
forth to the utmost limis fof thy capacity}, lest thou find thyself blamed [by 
thy dependents}, or even destitute” (17:29). Economy, then, is a medial 
degree oF position. With respect to the purwit of benefit, then, there are 
three degrees or positions, namely, negligence, exces, and a point equidis- 
tant beeween these two extremes which may be termed “economy” (igtisai) 


+ Hudhayfah declared, “A good deed is one which Hes somewhere 
between two bad deeds, that is, that which goes beyond negligence while 
falling short of excess, and the best of all things are marked by modera- 
tion," We have on the authority of Anas ibn Malik that the Prophet 
said, “Inquiry is half of knowledge, moderation is half of living, those 
wha practice moderation will not become a burden to others, excessive 
zeal is death's precursor, and this earthly existence is the believer's 
prison."145 


10, This brings us to a discussion of human needs in Islam, which may be 
classified in the present context as follows" 
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(a) Benign and harmful needs. in connection with which we read, "O 
mankind! Parake of whavis lawfal and good on earth, and follow not Satan's 
foowteps: for, verily, he is your open foe” (2;168). 


(b) Material and spiritual needs, concerning which there are numerous 
Qur'anic verses. We read, for example 


‘+ “And contain thyself in pationce by the side of all who at morn and at 
evening invoke their Sustainer, secking His countenance, and let not 
thine eyes pass beyond then in quest of the beauties of this world’s life; 
and pay no heed to any whose heart We have rendered heedless of all 
remembrance of Us because he had always followed his own desires, 
abandoning all that is good and true” (18:28). 

+ “Avoid thou, therefore, those who tum away from all remembrance of 
Usand care for no more than the life of this world which, to them, is the 
only thing worth knowing. Behold, thy Sustainer is fully aware as to who 
has strayed from His path, and fully aware is He ay to who follows His 
guidance” (5 3:29-30). 

+ “ln the houses [of worship] which God has allowed to be raised so chat 
His name be remembered in them, there fare such as} extol His limitless 
glory at mom and evening ~ people whom neither [worldly] commerce 
nor striving after gain can divert from the remembrance of God, and 


from constancy in prayer, and from ehanty: [people] who are filled with 
fear [at the thought} of the Day on which all hearts and eyes will be con- 
vulsed, [and who only hope} that God may reward them in accordance 
with the best that they ever did, and give them, out of His bounty, more 
[than they deserve}: for, God grants sustenance unto whom He wills, 
beyond all reckoning” (24:36-38). 

+ "And I said, “Ask your Sustainer to forgive you your sins — for, verily, He 
is All-Forgiving! He will shower upon you heavenly blessings abundant, 
and will aid you with worldly goods and children, and will bestow upon 
you gardens, and bestow upon you running waters" (71:10-13). 


(c) Esentual needs and non-essential (or “enhancement-related’) needs, A 
ugreat deal has been said on this topic by scholars of usa! al-figh, while propo 
nents of Islamic economics have also discussed the application of such needs 
{nthe economic realm." 
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(d) Current and future needs. Future needs include, for example: 


+ The need to prepare for one’s children’s future. We have on the authority 
of Sa'd ibn Ab! Waqqis that the Prophet said to him, “To leave your 
heirs wealthy is better than to leave them destitute and forced to beg from 
others." In this connection we might note that ‘Abd Allah ibn al- 
Zubayr once said that al-Zubayr's personal fortune amounted to 50 
million [dirhams]."¥ We are also told that the widow of ‘Abd al- 
Rabnuin ibn “Awf settled for a share of his estate which amounted to 
one-third of one-eighth, namely, 380.000 {dirhams}, which means that 
the total value of the estate came to 9,120,000 (dirhams).!22 

+The need to prepare for old age. ‘Aishah narrated that a prayer which the 
Prophet used to utter almost unceasingly was, "O God, grant me Your 
most abundant sustenance in my later years, when my lifetime is drawing. 
to a close and my end i near.""* 

+ The need to leave a will and testament directing others to spend out of 
‘one’s bequest in charity, particubely in the form of what is termed “ongo- 
ing charity’ (sadagah jGriyah). The Prophet said, “When an individual 
dies, his earthly work comes to a halt with the exception of throe thingy 
ongoing charity, knowledge from which others can benefit, and right- 
cous offspring who pray for him." 


(¢) Individual and collective needs, the latter of which will be deale with in 
our discussion of Ismic legal intents for society in the economic realm. 


11, Needless to say spending on oneself or on others cannot be done on pro= 
hibited things. AleMughirah ibn Shu'bah said, “I heard the Prophet forbid 
the practice of burying female infants alive, ingratitude or disobedience to 
one's mother, stinginess and greed, gossip, over-inquisitvenes, and wasting, 
money." A man once asked Sa'id thn Jubayr what the Prophet meant by 
his prohibition against wasung money, to which he replied saying, “{To 
waste money] means for God to provide you with a legitimate source of 
livelihood, after which you spend your earnings on what God has forbndden 
apace 


12. It will be clear from the foregoing that material wealth is a test and 3 
source of temptation for human beings, both with respect to the ways in 
which they acquire it and the ways in which they put it to use. We have on 
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the authority of ‘AVishah that the Prophet used to pray, saying, “O God, 1 
seek Your protection from the evil of the temptation posed by both wealth 
and poverty.""#5 Similarly, it was narrated by Ka'b ibn ‘Iyid that the 
Prophet declared, “Every nation has its particular eri, and my nation’s trial 
is that of wealth.""26 


‘What has been stated tus far makes clear the importance of identifying the 
intents of Islamic law for the individual in the economic realm, These intents 
may be summed up 4s that of worshiping and revering God by giving Him 
His due in the realmn of material wealth, and this by: (1) working and striving, 
to make ay honest living, and (2) spending material wealth moderately ~ 
falling prey neither to miserliness nor to wastefulnews ~ on one’s own legit 
mate needs and the needs of those whose support one is tesponsible for 
under Islamic law, Such needs include both material and non terial 
needs, essential and enhancement-related needs, current and future needs, 
and individual and collective needs. Whatever remains after one has met 
such needs, one is to spend on the types of chanty which are commanded 
and/or recommended in Islamic law, Moreover, the intent behind all of this 
~ whether in the area of eaming or spending ~ is to carry out the trust which 
we have received from God to populate and develop the earth, 


‘What has been presented here thus far has to do with magisid al-sharfah as 
they relate to individual activity in the realm of the economy, However, 
these are bound to differ from the intents of individuals themselves as they 
engage in their various forms of economic conduct, and which should 
remain within the framework of the intents of the Law which serve as their 
legal standard. Individual intents are the goals in the service of which people 
act in order to lend order to their hives, such as the transfer of ownership 
through selling, achieving benefit through rental agreements, and other 
activities which help to achieve people's private interests, Such interests dif 
fer from one individual to another and from one time tw another; however, 
they must always be regulated by Islamic legal intents, since it is the latter 
which are intended to achieve individuals’ genuine, as opposed to imagined, 
interests, just as they serve tw achieve the interests of the community as a 
whole."27 
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Islamic legal intents for society in the economic realon:¥2% 

In our eatlier discussion of needs, reference was made to the fact that where~ 
as some needs constitute individual obligations, others constitute collective 
obligations based on the fact that they are needs which are experienced by 
society as a whole. Consequently, society is called upon to cooperate in 
mecting such needs, since otherwise all members of the society will be guilty 
of wrongdoing. Of the numerous examples of collective obligations cited by 
figh scholars, we will deal in what follows only with those that pertain to the 
economic reali. 


1. Establishment of the caliphate in order to guarantee Muslims’ unity and 
cooperation and the application of the principle of shin, or consultation, 
developments which are bound to be reflected economically in ¢he funda 
‘mental functions of the stare. 


2, Jihad can constieute a collective or an individual obligation. For instance if 
an Islamic country is invaded, it becomes an individual obligation, a fact 
Which is reflected in the economic realm in the form of self-sufficiency in all 
War industries in a way which makes it posible to make necesary prepara 
tions for combat for self-defence without reliance en non-Muslims. Jihad as 
aan individual obligation entails mobilization of the entire Ummah in order 
to protect 1€ from aggrewion and to ensure a just peace 


3. Commanding the doing of what is right and prohibiting the doing of what 
is wrong, These functions are not restricted, as they are in the wntings of fight 
scholars, to those who occupy official positions of authority. What this 
means, then, is the esablishment of instieutions devoted to commanding the 
doing of what is right and probibiting the doing of what is wrong within 
advanced, specialized systems. Such systems should guarantee the fulfillment 
of these functions without arbitrary understandings or interpretations or ab- 
usive practices, and should preserve the role of individuals in fiall while safe- 

guarding and lending order to individuals’ efforts to fulfill these obligations. 


4. Providing needy Muslims with what they require by way of clothing and 
food if such needs are not being met through the distribution of zakah or the 
public treasury; the same applies to needy non-Muslim citizens, What this 
means is the setting up of systems and institutions which are capable of ensur- 
ing essential nourishment, clothing, housing, health services and education 
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free of charge to those who are unable afford them, and organizing social 
security forall clases of citizens. 


5. Earthly types of collective obligations, such as professions, trades, crafts 
and industries and those activites which are required for subsistence such as 
buying, selling, cultivating and anything else which is needed including even 
cupping and sweeping, The study of sciences such as medicine and mathe~ 
utics have abo been included by scholar among collective obligations. 


6. Examples cited by early figh scholars are merely examples; a such they ref 
lect what was suited to the needs of their own societies, As for us, we may add 
to the list needs which continue to anise in our own time and circumstances. 


7, Achievement of self-sutlicieney tn all areas, beginning with essentials such 
as agriculture, food industries, housing, health care, and education in order 
to ensure economic autonomy for the Ishmic Ummah; provision of such 
necewities free of charge for those unable to afford them, and at resonable 
prices for thase who ate able to afford them, 


8, Exablishinent off the educational institutions, scientific research founda~ 
tions and training peogeams requited to advance the Ummah in all spheres anid 
the provision of the trained, qualified workers needed by such mstitutions. 


9. Establishment of systems which will ensure the mobilization of financial 
savings and surpluses, investment of such resources in the aforementioned 
spheres, and provision of the appropnate profit and tax incentives, 


10, Establishment of economic, financial and banking insueunons within the 
framework of Islamic law and in accordance with its principles. 


Given the tension between the personal incentives which fuel individual 
activity and the societal interests which require sacrifice on the part of the 
individual, penonal piety emerges as a key to reconciling the public interest 
and penonal motivation, This being the case, the establishment of public 
interests as collective obligations which are cared out by mdividuals serves 
to realize the meaning of personal piety whilst, at the same time, providing 
for the societal needs to which reference was made earlier,"29 
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{we wish to define the overall intent of public expenditure in Islam, itis 
the meeting of public, or societal needs. In order to specify what is being 
referred to here as societal needs, we may say that if no individual is able to 
meet # particular kind of need, or if a particular individual is unable to meet a 
need which other individuals are able co meet, then these needs are to be 
considered public, of societal, needs which, according to Islamic thought, 
the state is duty-bound to provide on behalf of such individuals, We may 
thus define the concept of "societal need’ in Islamic thought as the tnterests of 
Muslims [overall] and that which cannot be done without This type of 
need, the fulfillment of which yields overall benefits, may be classified 
among the essentials, the exigencies, or the enhancements in accordance 
‘with the limits see by Islamic law. 

This overall intent, however, is made up of numerous specific intents, 
some of which the Islamic state shares in common with other systems, Such 
common intents include, for example: (1) managing relations with other 
sovereign states, (2) defense against any sort of external aggression, (3) inter= 
nal security, and (4) justice. These are the functions of the state according to 
the individualist philosophy upon which liberal society rested onginally, 
However, it later stypulated additional functions in order to achieve the wel~ 
fare state and in order to avoid revolutions on the part of the poor classes. 
‘These functions, which have already been affirmed by Islam and applied in 
Islamic society as collective obligations, are: (5) education, (6) health care, 
and (7) mutual of joan responsibility and social security 

‘There are, in addition to the intents already listed, other intents which are 
likewise affirmed by the Islamic system, namely: (8) the preservanon of 
Islamic social values based on the obligation to command the doing of what 
is right and to prohibie the doing of what is wrong, and (9) the call to 
embrace Islam on a worldwide scale: 


These functions, whese fulfillment meets societal needs, are categorized in 
Islamic thoughe as essentiak, exigencies or enhancements, On the level of 
essentials we have the following functions: (1) Defense-related functions, 
Which contribute to the preservation of religion, human life, material wealth 
and progeny, (2) Expenditures relating to security and the establishment of 
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justice, which contribute to the preservation of human life and material 
wealth, (3) Education, which promotes the preservation and development 
of the faculty of reason, as well as the preservation of religion on the basis of 
its established fundamentals, and (4) Expenditures relating to social security, 
Which serves to preserve human life, the Gculry of reason, and progeny for 
those who stand in need of it, 

‘On the level of exigencies, we have functions relating to economic devel- 
opment and state supervision of individual economic activity. It bears not= 
ing, however, that in some situations and at some times, a given function 
may belong on the level of exigencies while, in other situations and at other 
times, it will belong on the level of essentials, depending on its status in 
people's lives 

As for the level of enhancements, it expands as society progresses and as 
now collective needs emerge as 3 consequence. Functions associated with 
this level include, for example, the building of sports clubs, parks and recre- 
ation areas, the holding of competitions, providing vanious types of bene- 
ficial amusement for workers during their free time, as well as other things 
which encourage wholesome habits and make life more enjoyable."5* 

{tis imporunt to note here that among the societal necds which constitute 
collective obligations, there are some which may be fulfilled by the mother 
collective institution, namely, the state, just as there are others which may be 
fulfilled by Iuatnic society as embodied in other institutions, Such organizat- 
tions are not necessarily subject to or funded by the mother institudion; 
rather, they are brought into existence and managed within the framework 
of individuals’ group initiatives, and are generally regulated by the laws 
which govern societies, clubs, corporations and the like. 

Generally speaking, the distinction between individual activity (‘micro~ 
economics’) and collective activity (‘macroeconomics’) is drawn for purely 
academic purposes. Practically speaking, however, they are interrelated and 
complementary, Consequently, we must not overlook the intimate connec~ 
tion between these dual branches of economic studies and their mutual 
interdependence.'3* 


‘The intents of Islamic economics 
The topic of mapiiid al-sharf ah as they pertain to both individuals and society 
as whole in the economic realm leads naturally to 4 discussion of the intents 
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of Islamic economics, which inclades the dual spheres of microeconomics 
and macroeconomics. It may be said at the outset that Islamic economics 
aims to discover what will make i posible for individuals and society to 
achieve their intents in the realm of the economy. The reason for this iy that 
individual’ and societies’ achievement of their intents in the realm of the 
economy is an obligation [in Islam). and they will only be able to do this 
once this discovery has been made: moreover, anything without which a 
duty cannot be fulilled is, iself, a chty. 

Now, in order for economics to achieve this overall intent, it must accom 
plish at least three other, preliminary tasks: 


SFirst: Ie must identify the premises upon which it bases its research. 


‘These premises are derived from the doctrinal aspect of Iam, which serves 
as the basis and starting point for any discussion in the realm of the economy. 
Such premises include, for example, the affirmations that: (1) sovercignty 
and the right to be worshipped and served belong to God alone, may He be 
praised and exalted, (2) matenal wealth belongs to God and has been given 
to Us as a trust, (3) the goal of existence on Earth is for us to populate and 
develop it, which in tum is related to the profitable investment of material 
wealth, (4) the cosmos as a whole, and the Earth in particular, have been sub- 
jected to human beings and placed at their service in order for ther to falfill 
their roles as God's trustees and to complete the process of populating, and 
developing the earth, (5) God's placing of human beings in the role of 
trustees on Earth applies to humanity as a whole and is not a distinction eon- 
ferred upon one group over another, and (6) what a human being acquires as 
a rewlt of his or her labor grants him ar her no distinction over others, just as 
the loss of what one has gained implies no deficiency an the individual con- 
cerned nor does it detract from his of her human or soctal rights."98 These are 
just some of the premises which set Islam apart from other systems of thought 
and which make up the ideological dimension of the Islamic economy. 

This ideological, philosophical and doctrinal dimension is the general 
framework for the economic dimensions which will be discussed below 
Moreover, it is this ideological, philosophical and doctrinal framework 
which constitutes the connecting link berween the economic aspects of hu 
man existence and the realms of worship, ethies, education, social relations 
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and politics, not to: mention ocher aspects of Islam which, taken as an inte 
rated whole, shape the Muslim individual within the Islamic community. 
Hence, the Islamic economy may be deseribed as an economy that governs a 
society which is ordered int accordance with Islamic teachings: the institu 
tions of such 4 society aperate based on true Islamic principles, while its 
individual members believe in Islamic values and, in their daily lives, tread 
the “straight Islamic path.” As such, such a society differs fundamentally from 
all those societies whose constitutions profess a commitment to Islam, yet 
without there being any concrete indication of this commitment in the lives 
of their citizens." 4 


§ Second: It must identify the divine prineiples and laws which govern 
economic relations. 


{a) Some of these principles and laws are stated explicitly in the Holy Qur'an 
and the Prophetic Sunnah, mcluding, for example 


+ “Nay, 
smelt to be self-sufficient” (96:6~7), 


crily, man becomes gromly overweening whenever he believes 


+ "Say: “Ifyou were to own all the treasure houses of my Sustainer’s bounty, 
Jo! You would still ery to bold on [to them] nightly for fear of spending 
[too much); for man has always been avaricious” (17: 100). 

“you lowe wealth with boundles lowe!” (89-20), 


These, of coune, are only a few of the innumerable Quranic passages which 
deal with matters pertaining to material wealth and the economy. Ieis prin 
ciples of this type which Islamic economics seeks to investigate and bring 


to light, 


(b) Others of these principles and laws, by contrast, must be sought out and 
discovered by the Muslim economist chrough the study of the concrete real- 
ity of economic life in its past and present in an arempt to identify the forces 
which govern economic phenomena. Such an objective investigation of 
reality 1s indispensable for the formation of the scientific and theoretical 
aspect of fslumic economics 


REALIZATION OF THE MAQASID 235 


§ Third; There must be 4 thorough investigation of the Islamic legal rul- 
ings pertaining to economic matters, including both those which rely 
directly upon the Qur'an and Sunnah, and those which have been derived 
through a process of ijtihad suited ro the needs of each respective time and 
place, 


‘This, then, is the aspect which has to do with legal obligation: in other 
words, it is the prescriptive, value-telated side of Islamic economics which 
addreses not the question of what is, but rather, of what ought to be. Of the 
legal rulings relevant to this prescriptive dimension, some are addressed to 
the individual (referred to as individual obligations, or furld ‘ayn, singular, 
fard “ayn), while others are addressed to society (referred to as eallective obli~ 
gations, or furid kifiyah). Without the fulfillment of these individual and 
collective obligations, we cannot expect to achieve the Islamically pre- 
scribed purposes of the economy, since the outcomes of the mechanisms 
awociated with the Islamic economic system are inseparable from, and 
indeed, dependent upon, the action taken by both individuals and the com- 
munity in fullllent of their respective obligations 


The foregoing overview of the three tasks with which Islamic economics 
concerns itself should help to make clear the intent which this discipline 
secks to achieve, Morvover, as we had occasion to note with respect to the 
distinction between individual and collective activity, the distinction among 
the three dimensions of economics ~ namely, the ideological, the theoreti- 
cal, and the applied ~ is drawn solely for academic purposes. On the practical 
level, however. the ideological, theoretical and applied aspects of economics 
freely intermingle and interact 

It should likewise be noted that although the act of identifying the intents 
of a discipline lead to the specification of its subject matter and content, there 
nevertheless remains 2 distinction between the intents of economics as we 
have set them forth here, and the subject matter of this same discipline. As for 
ity subject matter, authors have categorized it and dealt with its respective 


categories in a variety of ways, 
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[Subtheme 4]: An Example From the Realm of Sociology 


Given that the amily is the nucleus of society, it constitutes one of the most 
important themes dealt with by the ficld of sociology. Nevertheless, sociol- 
ogy books make no mention of the intents (magdsid) of the family as a 
fundamental institution within society, and they lack whatever potential dis 
cuissions of the family’s functions might be based thereon. In fact, social 
movements in the West have begun leaning toward the endorsement of 
diverse forms of the family by allowing both homosexuality and lesbianism. 
Not only this, but homosexual and lesbian marages have been formalized 
in churches, and there has been a sanctioning of ‘collective families’ consis- 
ting of several men and several women, Indeed, even books on Islamic law 
rarely concer themselves with an clucidation of the intents of marriage, 
contenting thenwelves with a detailed presentation of the juristic rulings on 
various topics with a bearing on personal status regulations. Consequently, 
there is a nced to elucidate the intents of marriage and to support and defend 
it as an institution against the sustained onslaught of Western influences 
being waged under the guise of globalization. 

An early attempt to define the intents of the family was underraken by Abd 
Himid al-Ghazalt in his book Jhya’ ‘Udo al-Din; a further attempt was 
made in modem times by Ibn Ashur in his book Muglsid al-SharF ah, as well 
as the effort I have made im this book (Chapter Two, Theme Three, Sub- 
theme 2). What follows is a comparative study of the contnibutions made by 
al-Ghazilt, Iba Ashur and myself on the theme of the intents of the family, 
beginning with a summary of each wnter’s thought. 


Al-Ghas 
In the section of Ihya ‘Ulli al-Din dealing with the rules of etiquette associ 
ated with marnage, al-Ghazall outlines five benefits of marriage,"35 which 
are 


1, The bearing of children, which he considers to be a means of drawing 
near to God in four ways: (a) acting in harmony with God's love by striving 
to reproduce in order to ensure the survival of che human race (b) seeking 
the love of the Prophet by maximizing the number of those in whom he can 
take pride on the Day of Resurrection (c) seeking blewing through the supp: 
lications to be offered on one’s behalf by one’s righteous children after onc 
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has died, and (d) seeking the intercession of which one will be the benefici- 
ary ifany of one’s children dies young. 


2. Fortifying oneself against the wiles of Satan by breaking the power of 
‘one’s physical longings and warding off the havo that can be wrought by 
‘one’s passions, lowering one’s glance [when in the presence of members of 
the opposite sex other than one’s spouse]. and chastity, 


3- Reviving one’s spirits and enjoying each other's companionship, looking 
upon one another, and bantering with each other, all of which gladdens the 
heart and strengthens it for worship. 


4. Relieving oneself of the preoccupation with housekeeping and various 
other domestic tasks. 


5. [The assistance provided by marriage] in the struggle to discipline and 
tame one’s lower self (ahnafi) through the consideration and regard one 
shows toward one's wives, the care one provides for them, fulfillment of the 
duties entailed by one’s responsibility for them, ensuring that they receive 
their due, patient endurance of their moral failings, offenses and insults striv= 
ing to reform them, improve them and guide them onto the path of the true 
religion, working hard to make an honest living for their sake, and raising 
‘one’s children 


In conformity with what al-Ghazall had weitten, wil scholars who suc- 
ceeded him considered procreation to be the primary intent of marriage, and 
all other resultant benefits as secondary intents. 


hn Asluwr 
Tbr Ashur presents the magdsid underlying the Islamic legal rulings pertaining, 
to the family" in the following four groups: 


1. Rulings reating to establishment of the marital bond: Affer presenting the 
various forms of marriage which prevailed in pre-Islamic times based on the 
hadith pawed down on the authority of “A’ishah, Tha Ashur explas thar the 
inten¢ of marriage [in Islam] has two fiuindations: 


(a) Demonstrating the contrast between the way in which [Islamic] mamage 
is contracted and the ways in which a man took a wife [in pre-Islamic times) 
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This contrast is revealed in the following features of Islamic mamnage: 


+ The role played by the woman’s guardian in contracting the marriage, 

+ The necessity ofa dowry to be paid by the husband. 

+ The stipulation thar the marriage be made public, since keeping a mar- 
riage secret taints i with the appearance of illeystimacy. 


(b) The stipulation that marriage not be entered into as a temporary 
arrangement. 


2, Rulings relating to kinship bonds. In this connection, Ibn Ashur discusses 
attribution of Gtherhood and sonshap; non-marriagability based on descent 
(seen, for example, in the fact that a man’s ascendants and descendants are 
non-marrageable to him) and non-marriagability based on kinship by mar- 
riage or having been brentfed by the same woman; financial support for 
"s children, parents, grandparents and grandchildren; kinship as a basis for 
inhentance rights and rulings relating to reverence for one's parents; the 
bond among immediate family members and other relanves; the permissibi- 
lity of cating in the homes of one’s relatives without an invitation and with- 
out having sought permission; and ehe ruling relating to displaying one’s 


beauty and omaments in one’s relatives’ presence. 
3. Rulings pertaining to kinship by marriage 

4. Means of dissolving these three types of bonds 
Gamal Eldin Ania 


In Theme § of Chapter Two of this book, we presented magisid al-sharl ah in 
relation to the family in regard to the following points: 


+ Regulation of relations between the sexes 

+ Preservation of progeny (the species) 

+ The achievement of tranquility, love and tendemess {in the marital rela 
tionship] 

* Preservation of family lineage. 

+ Preservation of personal piety in the family 

+ Ordering the institutional aspect of the family 

* Ordering the financial aspect of the family 
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‘A careful examination of, and comparison among these three conceptualiza~ 
tions makes clear that the reason behind the disparity im points of view lies in 
the difference between their starting points and methodologies. We note, 
for example, that: 


1, Al-Ghazill views marriage in ight of general principles without concern 
ing himself with particular legal rulings. In addition, there is a degree of 
inconsistency between his point concerning “relieving oneself of preoccu- 
pation with household management” and “the struggle co discipline and 
tame one’s lower self”, as it would have been more fitting to consider the 
point conceming the struggle against one’s lower selfs among the banes of 
marriage, not among its benefits. 


2. Ibn Ashur explores particular rulings relating to marriage, secking to 
extract tiniversal themes therefrom. However, his thinking is dominated by 
the detail of such particular rulings and the wise purposes underlying them. 


3. As for my own attempt, it is characterized by a systematic vision which 
searches for universals within particular rulings, yet without allowing the 
latter to dominate its overall perspective 


[Subtheme 5]: An Example From the Natural Sciences 


How is it possible to apply the notion of Islamization and, in particular, 
‘magdsid al-shart ah, to the natural sciences? In a Ph.D. dissertation presented 
at Zaytuna Univenity in Tunisia, Musaddiq Hasan offers us an answer to this 
quostion based on a painstaking exploration of the theme of genetic engi- 
neering and magijid alshar ah. 97 

In the introduction to this study its author writes 


This research is 4 partial attempt to answer the following question: Does 
weeall magi, permit human intervention through 
rte living 


Islamic law. given 
the proces of redesigning a living systern and atternpting to ¢ 
beings in accondance with genetic technology? That in to say, iv it posible to 
bring about a set of genctc and phyyiological changes an att organism's struc 
ture and ewence? Given what this question encompasses by way of social, 
moral and religious isies, and by virtue of the Biological revolution [which 
the world continues to witnes. this disertation concerns itself with the 
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‘study of the legal implications, Inlamically speaking, of what genetic engi 
neering and technology raixe ~ through laboratory experimentation = by way 
‘of isues relating to a vanery of living beings, sues which call for an Islamic 
legal declaation as well as keen jurisic imoght. 3% 


‘The author mentions having chosen this particular topic in order to 
achieve the following purposes: 


1, To evaluate genetic engineering in light of its Islamic legal implications 
ven the fears aroused by this field of activity on moral and religious planes — 
fears which are intimately asociated with concepts such as the family, marri- 
‘age, paternity, maternity, identity, freedom, life, responsibility and humanity. 


2, To determine the Islamaic legal postion wath respect to experimentation 
‘on human beings, particulatly as it concerns asexual reproduction, which is a 
topic of special significance which call for research in the realm of Islamic 
law and keen insyght into the subtlenes of Islamuc jurisprudence. 


3. To provide even partial answers to the following questions: (a) Is biologi 
cal experimentation degrading to human beings? (b) What is the role of figh 
scholars and juristie academies in genetic experimentation and its applica~ 
tions? (¢) Does Ilamic law permit the use of human onganisms as “spare parts! 
for other human beings? (d) Does Islamic lw allow a woman to become a 
mother, despite the fact that she is sill virgin, by mean of asexual reproduc~ 
tion technology? (c) Is it pemmisible for the gene code to immortalize proto 
types of geniuses and other gifted individuals through genetic cloning? 39 


Hasan divides his research plan into two sections, the fint setentific and the 
second pertaining to Islamic law.'4° The section pertaining to Islamic law i 
composed of a prefice and ewo chapters. In the preface, he deals with the 
spintual meaning of the formation of soil through a discussion of: a) divine 
creation and the formation of the organism, b) the honor bestowed upon 
human beings, and ¢) the miracle of life, Chapter One, entitled, “Asexual 
Reproduction, Feruses and Magid al-Sharl ah,” discusses: 1) asexual repro 
duction and magasid al-sharf ah, 2) abortion and magijid al-sharf'ak, and 3) 
fetal gender and magiid al-shart ah, As fir Chapter Two, entitled, “Genetic 
Technology and Magid alsSharf ah,” st deals with: 1) genetic treatment and 
‘magisid al-shari ah, 2) gene control and magiyid al-sharf ah, and 3) animal and 
plant genetic technology and mayisd alshart ah. 
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Tn what follows, we will take two examples from these six themes in order 
to see how the researcher has made use of migisid alshar?ah to provide 
answers to the questions raised above. 


Example No. 1: Fetal Gender 


‘The question here is whether there is a conflict between technological inter- 
vention to determine the gender of a fetus and the divine wall as described in 
the following Qur'an verse: “God's alone is the dominion over the heavens 
and the earth, He creates whatever He wills: He bestows the gift of female 
offspring on whomever He wills, and the gift of male offspring on whom- 
ever He wills; of He grves both male and female [to whomever He wills}, 
and causes to be barren whomever He wills for, verily, He is All-Knowing, 
infinite in His power” (42:49-50) 

In contrast to the apparent import of this verse, and in disagreem 
the views put forward by all other commentators, this researcher proposes 
the view that the term "God's will’ refers to the sum total of the laws which 
God has placed in nature and the human conscience. This divine will, he 
states, affitins human effort and its outcomes as a source of benefit and infla~ 
ence in the world. Afterall, God has granted human beings the capacity to be 
the masters of nature By vietue of this distinction, human beings possess a 
will which can serve either to reveal and bring to light the divine will, or to 
negate and reject it. Hence, it is we human beings who manifest the divine 
will, and it is We who grant it impetus and force. In its most profound mean 
ings, then, the term “divine will’ simply means the human will in its capacity 
as that which discloses the divine will, bringing to light its structure and 
manifestations in the laws of the universe, the human psyche and society, and 
perceiving civilization and culture as matertalizations of both antelligence 
and enigma. "4" This being the ease, human interventions in these Laws a8 a 
means of revealing and clarifying them are not incompatible with the divine 
will but, on the contrary. are expresions thereo Therefore, there is no con- 
flict between biomedical technology and the divine will with respect to 
choosing a newborn's gender. Modem biological developments are att exact 
expression of the laws of the supreme will as it pertains to sex chromosomes 
Iu sum, then, there is no conilict between the content of this Qur’anic verse 
as it pertains to the fetus’s identity, and the modern developments which 
have been brought about in the laboratory. "42 


nt with 
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In respome to this discussion, the following two remarks might be made. 
Fin, the researcher makes no use of the concept of magisid al-sharah in 
order to tesalve the difficulty raised, despite the fact that this is the theme of 
his research. Second, the researcher deals with this Que’anic verse as though 
it were saying that God bas established a law for determining the gender of a 
fetus, after which science undertook to discover this law and its uses, In $0 
doing, however, he disregards the fact that this wene affirms that there are 
four different conditions relating to procreation and gender, and that the 
divine will determines for each individual the condition which it desites for 
hin, yet without any mention of the manner in which this wil is carried out 
such that it might be said: By means of their intervention, human beings 
manifest this divine will, giving it impetus and force, Such 2 statement axsu- 
mes that human beings know whac the divine will s for each individual and 
set about to carry it out, which is the opposite of what happens in practice, 


Example No. 2: Gene Control 


Given the technique of genetic synthesis, genetic control mechanisms have 
made it possible to envision new strains of animals and plants such as super 
nico, seedless tomatoes and watermelons, and many more. Hence, operations 
involving genetic synthesis among different organntns might take one of the 
following three forms: 


1, Genetic syntheus among different types of plants in order to produce plant 
strains with new characteristics, of genetic blending of plant genes and the 
genes of other living things, as in the case of the ‘chlorophyll man’ on the 
level of biological aspiration 


2, Genetic synthesis among different types of animals in order to produce 
now varieties of antmals with new characteristics on the level of both struc 
ture and substance, or genetic blending of animals and human beings. 


3. Genetic control operations affecting human genes, and reshaping certain 
hereditary traits of human beings 


Possibilities x and above may be assumed to fill under the rubric of div- 
ine subjugation [of nature to human beings}, human sovereignty, and that 
which 4s legally permissible within Islam with the exception of genetic 
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blending between two living beings which differ in both structure and 
essence, which is inconsonant with human dignity. With respect to possi- 
bility 3, the researcher touches upon the distinction between beneficial 
change and harmful change in the structure of the human body. He then 
declares the former permissible on the condition that it serves to alleviate 
hardship by endowing the pervon affected with certain aesthetically desirable 
bodily characteristics, or by eliminating hereditary diseases. The latter, how- 
ever, which includes the use of human beings as the subjects of laboratory 
experimentation, he declares impermisible, since it s a source of harm given 
the fact that it undermines human dignity, and because it involves tampering 
with the order of the divine creation 

Hasan bases this distinction upon the principle of benefit and harm, and on 
Ibn ‘Attiyal's'45 interpretation of the verse which reads, “...and I shall 
command them ~ and they will comupt God's ereation” (4:119), as well as 
on the following: 


+ “Now, indeed, We have conferred dignity on the children of Adam" 
(17:70), 

* "God has exalted him above you, and endowed hin abundantly with 

knowledge and bodily perfection” (2:247), 

*..,behold, the best {man} that thou couldst hire ws one who is (as) strong. 

and worthy of trust [as he}” (28:26), 

The hadith which declares that “the strong believer is better and more 

beloved to God than the weak believer,” and 

‘The hadith in which the Prophet instructs us to “take in marriage those 

who are not your kin.”” 


The author then concludes his discusion by identifying a number of 
criteria applicable co the processes of gene control, including the principle 
thar human beings must not be used as subjects of expenmentation given the 
sacredness of their hurnuanity. 44 

The question which I would raise in connection with this study is; How is 
it possible for us to discower what is beneficial or harmful, to the end that we 
might avoid the latter and putsue the former, without experimentation? Isn't 
experimentation the means by which discoveries are made, and the means 
by which we acquire knowledge needed to distinguish the benefi 
the harmful? If's0, then in accordance with the principles of fath aledhara't * 


ial from 
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and the subordination of means to ends, the experiments conducted become 
subject to the same legal ruling which applies to the scientific knowledge 
required. 

In sunt, this setious study lacks clear mechanisms for the use of mugasid in 
the process of itihad, or independent reasoning. However, it isa step in the 
right direction, 


(vueMe 5] 


‘The Magasid-Informed Mindset on the 
Individual and Communal Levels 


‘The benefits of the mapibid are not limited to the process of independent rea= 
soning conceming juristic questions; rather, they extend to other practical 
realms as well, the most important of which may well be the realm of 
thought, whether on the level of the individual or on the level of the com 
munity. Hence, we will discus these benefits under two subthemes, namely: 
(1) the mapisid-informed mindset on the level of the individual, and (2) the 
‘maplyid-informed mindyet on the level of the community, 


[Subtheme 1]: The Magisid-Informed Mindset in the hnellectual Realm 


In his introduction to Ismail al-Hasani’s book, Nazaniyyh alsMagayid ‘Ind al 
Imam Muhammad al-Tahir ibn “Ashitr, Taha Jabir al-~Alwani staves*45 that in 
order for majdyid-related studies to take their methodological course and to 
become part of a network of methodological and epistemological determi- 
nants which enable the maydsid to perform their role in dealing with the 
current intellectual crisis, there must be a focus upon what are termed the 
“universal magiyid’ of the Islamic mewage and the Law which it brought with 
it, The reason for this is that particular, detailed mayasid will keep maqiyid- 
related Islamic thought imprisoned within the realm of juristic codification 
which, however much it expands, will always remain narrow to a certain 
extent, and however much it is generalized, will retain applicable to the 
realm of figh in particular. Consequently, unless there emerges an awareness 
of the universal majdsid, and unless it becomes possible to deal with them as 
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methodological determinants which regulate the Islamic intellectual and 
epistemological movement, the partial or particular view will retain its cen- 
tral position not only in Islamic jurisprudence, but in Islamic thought as a 
whole, If and when this takes place, the universal magiid will be transformed 
into part of an Islamic system of logic which regulates not only Islamic 
jurisprudence, but the movement of Islamic thought ax a whole, thereby 
protecting it from error and distortion. 

In the same vein, Umar Ubayd Hasanah states in his introduction to 
al-ijtihdd al-Magasidt that limiting magasid-based sjtihad to the juristic and 
legal realm alone — however great its importance and however profoundly it 
influences the various sectors and clasies of human society ~ reflects a serious 
imbalance and leads to major complications. Specifically, it engenders back= 
wardnes and helplessness, giving nse to purposclesness and lack of direction 
in numerous different areas of life, the inability to define goals and, as a con 
sequence, a lick of responvibility and the absence of the mentality which calls 
for self-examination, criticism and evaluation. 

‘The reason for this is that the fundamental approach of the magayid-related 
mindset is to discover potentials and to lay plans appropriate to their use; to 
establish the foundations for one’s starting points; to define intermediate and 
strategic goals; to plan programs; to innovate means; to define responsibilt- 
ties; to identify areas of inadequacy, incompetence and imbalance; to 
discover the reasons for the inadequacies or oversights identified; to push for 
review and evaluation; to exploit potentials and historic opportunities; to 
benefit from experience; to acquire the capacity for analysis and interpreta 
tion; to engage in inductive and analogical reasoning: to form a vision of the 
future in light of one’s vision of the past: and to guard against frustration and 
the tendency to confuse potentials with wishes. In other words, nurtunng a 
purposefitl, magasid-based mentality reflects positively on all aspects of life, 
both individual and collective, achieving harmony between the laws of the 
natural universe and God's ways with human beings, and enabling individu 
als to recognize the causes which lead to the results [they seek] and the 
pouibilities of mtervention and use called for by Islamic law."46 

Expounding this same theme, al-Raysuni sates, 


The benefit to be gained through the magisid is not limited to the proces of 
uhad and chose who engage therein; on the contrary, i extends to everyone 
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who has absorbed and comprehended their meaning and importance, and 
‘even to thone who have only lienited access to them. In such a ease, te bene~ 
fit they have to offee varies according to the individual's knowledge and 
understanding of the intents of the Law, and according to the degree to 
which he or she adopss them and reties upon them in his or her thought and 
inquiry. 

‘The mayiiid, with theie foundations and purposes, their universal and par- 
Liculats. theie subdivisions and levels, their paths and means, constitute a 
distinctive method of thought and inquiry, analysis and evaluation, inference 
and synthem, 

‘Whereas eaty Islamic thought ~ as embodied prmanly in scholastic thea 
ogy. the subsivisions which it engendered and the influences to which ited 
— neglected the muplsid in terms of both methodology and content, modem 
Inlumic thought i called upon, both now and in the future, to benefit from 
the mayisid and mayisid-based methodology, particularly in light of the 
growing numbers of writings and studies which are preparing the way for 
and assisting in this endeavor."47 


The first way in which magasid-based methodology serves to benefit 
thought and thinkers is that it causes one’s thinking to become purposeful or 
goal-oriented. As such, one identifies one's intention and evaluates the feasi- 
bility of this intention before opening up related issues and entering the 
battles which ate sure to enswe, Afterall, it s the identification of one's inten= 
tion and the assessment of its relative importance, its appropriateness, ity 
feasibility and its legitimacy which determines whether or not one will 
proceed with a given course of action, It ts Hkewite these procewes which 
determine what does and does not warrant a significant focus. 

This leads us to a discussion of what the magisid and the magayid-based cul- 
ture give rise to by way of a methodical mindset which arranges and 
prioritizes not only sources of benefit and harm, but all of life's affairs, This 
ability is something which moxt people, and even many thinkers and theo 
reticiants, lack. Hence, you find them, for example, defending the economy 
and economic development even as they destroy people and human devel- 
‘opment. Similarly, they may warn against and wage war on mad cow disease 
while they spread and encourage human madness, You find others defend- 
ing freedoms and individual rights even ay they forget or trample upon the 
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rights of entire peoples and societies, or defending people's right to make a 
living while ruining people's morals. You find still others combating pollu- 
tion on land and sea, yet showing no concem for the pollution of people's 
souls and the poisoning of their minds. Similarly, you find a growing sanctifi= 
cation of homeland and soil coupled with the deliberate desecration of 
doctrine and religion. 

Moreover, just as mayisid-based thought is ‘ordinal’ in the sense of being 
orderly and methodical, itis also synthetic in nature, For just as the overall 
‘maqiyid al-sharf ah are founded upon comparison, contrast, and arrangement, 
they are likewise based on inference and synthesis. Thus, dealing with the 
mapasid and magasid scholars gives rise to a synthetic manner of thinking 
which engages in an inductive reading of particulars and draws connections 
among them, then puts them together to arrive at universal. Induction is the 
most advanced of all scientific methods, and knowledge which is arrived at 
through inference and the formulation of univenuls is the most advanced, 
efficacious form of knowledge. The reason for this is that it combines the 
knowledge of particulars with the knowledge of universal. Inductive ques~ 
tions begin initially with a broad, thorough search on the level of particular, 
after which they move to the process of connection and synthesis to arrive at 
last at universal rulings and facts, As such, inductive questions combine sci- 
ence with particulars, with univers, and with the proceses of connection, 
coordination and syntheus; hence. they constitute the most advanced form: 
of scientific activity and reasoning 

This magdsid-based view, moreover, is the best guarantee of balance 
between constants and variables, fleibility and rigidity, and lenience and 
austerity. 


[Subtherne 2]: The Magisid- Informed Mindset on the Conmmunal Level 
(The Real of Ilannic Lagat Policy) 


§First; Al-Hasani affirms clearly and decisively that che realm in which 
there is the greatest need for the formulation of principles and the deriva~ 
tion of laws and criteria is that of Islamic legal policy. This realm deals with 
sues of supreme importance in the life of the state in modern Islamic 


society.'4¥ 
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‘Al-Ubayali places this issue within the framework of the political reform 
theory introduced by al-Shitibi, who concludes that political authority is + 
necesity of the religion, and that the establishment of the state in Islam is 
among magdsid alssharF ah. That is to say, policy grows out of Islam ivelf, and 
the ruler mast lead Muslims and assess their best interests in accordance with 
the rulings of the religion, Moreover, the Ummah which has guardianship 
‘over such a ruler is required to provide for his sustenance, to supervise hint 
and to limit his authority if he attempts to transgress the rule of law and to 
gover by the dictates of his own desires. 4? 

[Abd al-Majid al-Saghir’s book, Al-Fikr al-Lisill ws Ishlaliyyal al-Sultah al- 

Jimiyyah fi al-Islam, revolves around an elucidation of the fact that, like the 
interest once demonstrated by scholars in formulating principles for the sci~ 
ence of the fundamentals of Islamic jurisprudence (‘ibn usill al-figh), the 
current interest in magdsid abchartah grows out of a concer to regulate 
political authority an accordance with the standards of Islamic law, an aim 
whore fulfillment requires attention to magdsid al-sharf ah as well ax a focus 
‘on human interests and the critical importance of creativity, "5° 

This idea is developed and clarified by Ibn Ashur in his discussion of the 
proces of evtablshing the political foundations for human interests. He states 
that the establishment of a powerful, confident Ummah which commands 
respect from other nations requires that the socal body as represented by the 
Ummah’ leaders and authority figures pass laws and establish an executive 
‘organ whone responsibility it is~ whether through enticements and incen- 
tives, or through threats and punishments = to ensure that people preserve 
the best interests of the Unurnah. In so doing, the executive organ performs 
the state’s deterrent functions, foremost among which is the establishment of 
justice. Justice, moreover, has a dual basis: (1) the demonstration of people's 
Jeyatimate nghts, and (2) establishment of Islamic law, Also necesary for the 
realization of justice are: regulation of the Ummah’s material wealth, identi- 
fication of the means by which the caliph is to delegate authority, defense of 
the Ummah and its powessions and, lastly, determination of the areas in 
which state policy needs to be formulated and enforced. *5* 

Al-Hasani then proceeds in his analysis of thn Ashur’s thought to a discus- 
sion of the need for well-informed experience with the Ummah’s needs. He 
states 
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Ibn Ashur appears to be referring here to the necesity of respecting the prin- 
ple of academic ypecialization, a principle which arises by necessity out of 
the growth and expansion of knowledge and the increasing complexity of 
the areas encompassed by societal organization, particularly at the present 
time. Matters such as these, by virtue of their varied requirements, make it 
necestury for those engaged in Islamic legal inquiry 60 comprehend the facts 
relating thereto, in order thereby to very their bases (Kah al-manp)° 15 


And this, in turn, requires that the conditions for the validity of ytihad be 
fulfilled and that those engaged in this proces be thoroughly acquainted 
with the subject being researched. 

‘As has been mentioned, realities such as these call for recognition of the 
need for academic specialization. In this connection, al-Hasani makes refer 
ence to the point of view expressed by al-Khamilishi, according to whom it is 
difficult, if not impossible, at the present time to sue any sort of legilation 
even in those areas which have been treated in detail by Islamic jurispru- 
dence without drawing upon the expertise of specialists in many branches of 
knowledge, including legal scholar, sociologists, politicians, representatives 
‘of professional sectors and institutions, and matty others, not to mention the 
specializations that make up the empirical sciences such as medicine, engi- 
neering, and the like, Moreaver, such individual’ role is not limited to that 
of verifying the bases of legal rulings (tahgig al-mana); rather, they also assist 
in the process of extracting (takhfj al-manii) or isolating their bases (tang al- 
mandi) 


§ Second: We return now to the area of Islamic legal policy, which is char- 
acterized by greater flexibility than the area of Islamic jurisprudence given. 
the fact that it rests upon human interests more chan on texts, Waiting in 
this area, however, has been at a standstill since the days of the great think- 
ers Abo Yosuf, al-Mwardi, Ibn Salim and others, whose writings covered 
the needs of the eras in which they lived. Unfortunately. such thinkers’ 
writings are still viewed by the vast majority of modern thinkers as repre~ 
senting the Islamic perspective on this theme for our day as well. Hence, 
we continue to read things written by those who include the khanij,* the 
jizyah® and the Sushr* among the state's financial resources, and others who 
speak of the Ministry of Authorization (utzanah al-tafwid), the Ministry of 
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Implementation (wisdnah al-tanfidh), and the Ministry of Mastery (wizdrah 
al-taghallub) as administrative departments and political organs. 


What I propose is that in order to advance on a magdsiderelated basis, the 
area of Islamic legal policy must be dealt with on two levels: 


1. The organizational level, which operates on the basis of the constitution, 
Jaws and regulations and which is to be treated like other divisions of Islamic 
jurisprudence. have included this level within the plan for juriste reform, a 
step which, in effect, brings Islamic legal policy back under the umbrella of 
Islamic jurispradence as it was before it became an independent discipline," 58 


2. The level of execution and application, which consists of policy-making, 
planning and decision-making. In relation to this level, the introduction of 
the notion of mayisid is a new development not only in our Arab and Islamic 
countries, but in the world at lange 


What | have just said may appear to be inconsistent with reality, where we 
view the developed countries as having sohd, cohesive policies and plans. In 
reality, however, these countries have concemed themselves with only one 
aspect of the planning process while neglecting other aspects. Such aspects 
inchide the universal perspective, the spiritual, ethical and social dimensions, 
a scale of priorities, and other. 

‘This spirit of neglect, together with other things, has infected our Arab and 
Islamic nations as well, We find, for example, that there are Arab countries 
whose populations lack the most basic necessities, while their budgets are 
burdened with debts both domestic and foreign. Such countries spend tens, 
nay, hundreds of millions of dollars on sports, art and media festivals and mil~ 
lennium celebrations. However, had such funds been carmarked for areas of 
genuine need in accordance with a carefully studied scale of priorities for the 
purpose of providing for essentials and exigencies before conceming them- 
selves with enhancements, actual living conditions in these counties ~ and 
not only their outward appearances ~ would have changed, and they would 
have taken at least a step in the night direction. "54 

However, the ‘infection’ referred to above continucs to afflict ws, Afterall, 
the ‘developed world’ spends hundreds of billions of dollars on weapons 
production while it preaches peace, and spends hundreds of billions of 
dollam on drugs while it sings the praises of human rights 
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The point I am trying to make here is that both as individuals and as com- 
munities, we lick what might be termed ‘the planning mentality.’ As a 
consequence, our actions are haphazard and confused and we have little to 
show for our efforts. Both as individuals and as communities, we need des- 
perately to define our mission in life and, in light of this mission, to set 
long-term and short-term gosh or, stated in another way, our long-term 
strategy and short-term tactics. Having done this, we need to translate these 
goals into practical action plans as well as whatever evaluation, supervision 
and follow-up processes follow therefrom. Then, last but not least, we need 
to link all of the foregoing to magasid al-shart ah 

Indeed, it is my belief that those occupied with planning, whether on the 
level of private institutions or governmental departments, stand to benefit in 
their work from our rich heritage of magaid-related thought and produc- 
tion, including the areas of higher magdsid, universal magdsid, or special 
magiyid, primary and secondary magitid, the relationship between magilsid 
and ward'il, the gadation among essentials, exigencies and enhancements, 
scales of priorities, and so on. 


[THEME 6] 


‘The Future of Magasid: As an Independent Discipline, 
an Intermediate Discipline, or an Extension of Usil al-Figh? 


Contemporary interest in research felating to magasid alesharah has been 
accompanied by thought concerning the future of such research. Hence, 
While some call for mapisid to be considered an independent science given its 
newness, others call for it to continue to be viewed as a discipline which is 
intermediate between Islamic jurisprudence (figi) and the principles of 
jurisprudence (usilal-igh) 

‘The first scholar to call for the establishment of an independent science of 
‘magisid alshar“ah was Tha Ashur; however, this call was preceded by a num- 
ber of muted references to such a step in the writings of forerunners the likes 
of al-Qarrifl,!55 Ibn Taymiyyah'S® and Ibn al-Qayyim,57 who alluded 
simply to the importance of mayayid rather than to its establishment as a self 
contained discipline. Other harbingers of Ibn Ashur's call include the work 


242 TOWARDS REALIZATION OF THE INTENTS OF ISLAMIC LAW 


done by al-Shinibi in his books al-Musfagat and al-Frisim, where he strives 
to formulate definitive fandamentals or principles of Islamic law without 
stating explicitly that such principles should be viewed as independent of ‘ilm 
usilalfighr; on the consrary. he views such principles to be, themselves, the 
fundamentals of Islamic jurisprudence. 

After discussing the desire demonstrated by al-Shiqibl and others to view 
the fundamental of jurisprudence as definitive principles, tbn Ashur states, 


If we wish to record definitive principles for the wake of a deepening under- 
standing ofthe relypion, we must address the customary questions relating 10 
sil alsfigh, then recast them in the crucible of written formulation, evalua 
‘ing them by the standards of inguiry and criticism and stripping them of 
thove foreign clements which have become awociated with them. We munt 
deposit within then: the precious metals of the undentanding of Islamic 
junyprudenice and inquiry, then reformulate this science and refer tit as “iim 
‘magiuidal-shar a In 0 doing, we leave the science of ws a-figh as itis even 
an we derive from s¢ che methoxk of gathering junutic evidence, We address 
dose saves of will al-figh which do not fll within the province of this invent 
‘off oury (namely. t0 recont miaplsid ab-shar ah, treating thems rather ax princi= 
piles of this majestic science, the science of magiyid alsharah, Hence, we 
must ay: Unit al-figh, that i, the fundamentals of jurisprudence, must be 
Aefinicive. That isto sy, scholars have the right not to include in sal alfigh 
anything bue that which is definitive, either by necessity or baxed on can= 
Vincing inquiry. Numerous artempts have been made to reach 4 conclusion 
this connection, and the issue 1s will under investigation, Indeed, attempts 
to reach definitive conclusions in this connection have filled the studies of 
Fesearchers....5* 


Modem researchers concerned with magi al-sharf ah have taken this ball 
and run with it, as it were, the distances varying from one researcher to 
another. Al-Raysuai, for example, concludes his book Imam al-Shaybt's 
‘Theory of the bntents of ldamic Law with the following clearly worded query: 


Lastly, one might ask: Will expanding research on the intents of the Law lead 
1s to achieve what ha been advocated by Shaykh Mubariniad aleTabir ibn 
Asbur, that is, the diseilladion of the intents and definitive truths of the reli~ 
On into a separate discipline known as “the science of the iments of the 
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Law"? Or, as a number of modem scholars of up a-figh have claimed, are 
the intents of the Law an imeparable part of the science of wil alfighinself, 
that is, the fundamentals of jursprudence? In point of fact, this question 1 of 
Uitte importance so Jong 4s We are in agreement on the need for the major 
‘expansion being spoken of here and for the utmost care to be devoted to the 
intents of the Law. Once this has been agseed on, tis of late concer whet- 
her or not we refer to it av "science," Moreover, we may be relieved of the 
‘ned to pose this question, at least for a time, by a statement made by Shaykh 
‘Abd Allah Darraz, who holds that "the process of deriving legal rulings con= 
sists of two components, The first of these is the science of the Arabic 
Tanguiage, while the second is the science of the hidden wisdom and intents of 
Inlamic law.""59 Its these two sciences which go to make up the science of 
the fundamental of jurisprudence. Hence, the intents of the Law are both 4 
science and a component of a science. What matters in the final analysis, of 
course, is the realities with which we deal and the aims we seek to achieve, 
‘nos the terms we apply to such realities or the means by which we seek to 
achieve such aims, 262 


As for al-Hasani, Ibn Ashur’s commentator, he has taken steps toward the 
establishment of an independent discipline under the rubric of magdsid ale 
shart ah, To this end, he has undertaken a detailed study of the meaning of 
‘magijid and the components of the science of magisid al-shar ah, including 
its goal, its subject matter and its methodology." 

‘There is no need to go into the demils of al-Hasant’s discussion here, since 
‘our primary concem is the question of whether, as a matter of principle, the 
magiyid are to be treated as an independent discipline. Therefore, what T 
wish to focus on is al-Hasani 
than one place, and which may be summed up by saying that if it is valid to. 
speak of magayid al-sharf ah as autonomous from usa! al-figh, then i must be 
spoken of as a relative autonomy required by methodological necessity, since 
in fact, the entire process of juristic reasoning is based on magdyid ale 
shai’ ah *8* 

Al-Hasani makes his position still dearer through his explanation of the 
complementarity between mayisid and the various methods of deduction 
(abistinbap),” which is the substance of wil al-figh. He treats usal al-figh as a 
magisid-based science by breathing into it the spirit of magisid al-shart ah, 


view on this question as recorded in more 
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while at the same time drawing attention to the relative autonomy of these 
‘two disciplines on the levels of method, subject matter, and aim, *®8 

‘There follows logically from this a notion which has been proposed by 
Hasan al-Turabi in his unpublished book, Tajdid al-Uyal al-Fighiyyal Wi al- 
Asti, where be states, 


General junwtic principles, rules and concepts are at times attributable to 
roots, 4 and at other ames, to branches "65 Hence, perhaps the most effec~ 
tive manner of approaching the situation is & map out ~ somewhere 
between the science af roots and [the science] of branches ~ an independent 
science which concerns self with general juristic principles and concepts, 
especially given the fact that in our Iamic jurisprudence they are present in 
such shundance, x0 highly developed and, therefore, worthy of being dealt 
with in a consistent fshion. 16% 


As T note in my book, al-Tanzir al-Fight, the notion of intermediate 
luding the sciences of rules and magiyid, has been neglected 
despite its importance and iG undeniable role in the mechanisms of tstinbat. 
Returning to the theme of this study, and in keeping with the view 
advocated by al-Hasani concerning the relationship between maydyid and 
ugiil al-figh, we reiterate What we have stated elsewhere concerning the 
Importance of the kink between magisid and wsil al-figh, as well as the impor 
tance of developing them within a single framework. As for the view held by 
Ibn Ashur in favor of establishing an independent science of magdsid al- 
shart ah while leaving the science of upill al-figh as it is, my own view is that 
this would be harmful to both sciences, since it would, in effect, freeze wil 
al-figh in its present stare and deprive it of the spirit of magdsid; in addition, 
it would exchide magdsid from the practical role which they perform at 
present, a role which we must do our utmost te support, sustain and develop. 


sciences, in 


CONCLUSION 


In conclusion, I would like to reiterate what I stared in my introduction to 
this study, namely, that I have not covered all areas of research of relevance 
to the theme of magisid. Morcover, the possibility of my having erred is a 
real one; therefore, my readers are called upon to offer corrections ay 
required. In addition, 1 would like to suggest a number of magasid-related 
opies which call for further elaboration by researchers; these include: 


‘The theory of mapdyid in the writings of al-Ghazdll 

‘The theory of magdsid in the writings of tba Tayniyyah, 

The theory of magiidin the writings of the al-CQauyyirn 

The theory of magavid in the writings of al-tzz ibn ‘Abd al-Salim 

The theory of mapdsid in the writings of Wall Allih al-Dahlawi, 

‘The higher magdsid of Islamic Law and foundational concepes 

The magdsid specific to each division of Islamic jurisprudence, as well as 
those specific to each of the human, social and natural sciences (several 
studies), 

8, A detailed study of each of the four realms to which the universal maydyid 
apply (that ts, the realms of the individual, the family, the Ummah, and 
wider humanity) 
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‘This seminar was hekt on April $, 2000 on the theme, “Views on Magiyid al- 
‘Shar ah.” 

‘Seminar on Islamic Legal Prionioes, 44~46. 

Quday Lhimiyyah Mu dsinah magazine, No, 8:4 $5. 

AbeRaysuni, 314 

thn Ashur, 126-129, 

AL-Shatibl in ob Mowing, 2° 13, 16, 24, 101; ab-Alim, 1§§, 167; al-Raysuni, 
246 

Al-Mueaagls, 2364. al-Alim, £55. 163: and al-Hasami, 46, However, al-Alinn 
mentions on p. 65 that most wal schollars donot consider enhancements to have 
amoctated complements (mukammili), nor do they divide them into the cate- 
sgories of primary and secondary 

Alles ths ‘Abst ab-Salimn, alo Quoi, 278 

AL-Mowiingit, 23, 

Al-Alimn (pp. 174-172) notes chi and uses the word maya 

Al-Miawifaght, 3:206. 

Al-Alim, 286-297. 

That i, the realm of actons about which there 1 no clear leyal ruling concerning 
thetr permnasibihty or impermissbility (translator's note]. 

ALL tigim, 2:178; al-Alim, 197-198 
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Al Muwsifagat, 24952. 

Abawiturol-ma’ nat may be defined 2s certainty which is based not on a single 
text ot piece of evidence but which, rather. looks to the overall, nner spare of the 
Law rather than just its outward details or particulars, It mvolves the marshalling. 
‘of numerous texts which embody a variety of uatents and which, when added one 
to another, yield a single conclusion upon which they all agree (see aleMinndfagat, 
2:51) [translator's note) 

According to the author of abMaedivb al-Saniyyah, 116, the penon who made 
this statement was al-Zathashi 

According to the author of al Fiard'id al-Bahiyyah, al-Suy0si may have meant to 
say hull (permuted) rather than hrm (forbuiden) here, whereas the author of al 
Mawahib al-Samyyah bas ne ditticulty with the term hard as used Ihere In fact, be 
‘ites an example which confirms its comectno, namely, the une of gold and silver 
orensils (167), 

Ab-Suya), ah-Ashbah wa ab-Nued’y, Dir al-Fikr Bdiwon, 61 

Qui id al Ahkiim, 2205-210. 

AbMuwiag, 
Wid, 2867-168, 
Tout, 284, 

In the coune of dixcuming Imam al-Ghazal's categorzanon of the levels [of 
Juma interests] and the examples which he cites for each category (p. 4). a= 
Rayvum sugges that the quesnon of how to divide legal rulings among these 
‘various Jevels, and in particular, the levels of exigencies and enhancements, s 
interpretative and approximate at beut. This statement nught be taken to unply 
that al-Raysuni himself would have no interest in pursuing the question 
However, in the contest of his discussion of the horizons of maqiyid-related 
research at the conchision of his bool (p. 314). be proposes the esablishment of 
clear critena for dixtinguahing among all the vanour categones of level of 


thurman intereve 
Quid al Abin, 
Bend, ni22—25, 
Thid., 154~56; this statement is chen followed by a discusion of the benefits 
associated with acts clasified a» perminible. 

Ibid, 2189. 

Al-Fanwi fi Uehiisar al-Maspid, referred Wo as alsFad’id al-Suphd, 19¢ Edinon, 
1988, 38-40. 
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Thick. 41-42. 
Just as one might refer to somcone 2 a lion or asa donkey as figurative ways of 
saying that he or she is courageous or lacking in intelligence respectively, 90 the 
phrases ‘of great ashes" and ‘having a timid dog’ are metaphorical ways of ying, 
that someone « very hospitable This because the hoyputable person, given ull 
the fires be has to kindle in order to roast meat for his guess, accumulates great 
piles of anhes around his homne, and because wach a person's dog. so accustouned is 
the bo seeing new fieeyall the time. has stopped barking. at newcomers [tanaator’s 
note}, 

Ab Muga, 515 

Examples of complements mclude the prabibioon agaimt looking [dewrovly| a 
someune other than one’s own spouse as complement to the prodibytion agaist 
“adultery, oF the prohitinion against drinking an amount of wane or liquor which 
would be insufficient to cause drunkenness a8 a complement to the prohibition 
ayairne dsniking enough w cause inebeiation (from Shaykh Abd Allah Darrae’s 
commentary on al Musing, 

Ibid, 3:209. In other words, a free woman's seeking to conceal het private parts 
‘not the same a seeking t honor one's gues; similar, forbudding usury w not 
the same as seeking to practice abstinence an relation to things which are not 
dearly forbidden; nor » seeking to adhere to recommended practices relating to 
ritual purity the same as adhering to practices without which the minima 
required ritual pority would be forfeited. All these examples are taken fom the 
realm of enhancement (Ab Allah Darraz’t commentary} 

Jn other words, if the evential interex concemed can be provided for without 
performance of the acnon being enjoined [trarolator’s note]. 

Ab Muwifagl, $:209-211 

In other words, how can we come to know something based on an unknown? 
tambator's note} 

Thad. 2:298-300. 

Wid, 2.204. 

Ibid., 2:206; ee abo his explination of dis principle an the same page: 

Ihid., 2480-285. 

Bho Ashur, 81-82. 

1K isn't clear how the view expressed here under (2) contravs with the one 
desenbed before under (1) ftamlstor's note 

Ab-Mhahiin 2:924-925,.938-941 
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AL Maawafagat, 2-11. 

Ibid, 2-19-20, and Abd Allah Darraz’s commentary on this pasage 

The prophetic hadith which states, “God will not accept prayer which is per- 
formed without ntual purity” is narrated by all eranseniters of sound hadiths with 
the exception of al-Bukhart, 

‘Examples of tual purity in this seme include the performance of ritual abhunions 
before engaging in dhikr (that is, divine remembrance, or invocation of the 
Divine name) of going to sleep. oF repeating one's ablutions before each obliga- 
Wory prayer feven though nothing has occurred to invalidate one's previous 
ablations). 

Ab‘tza thes ‘Atal ab-Salim, ¢:108 

Al-Alim, 236-227 

lid 254 

hid, 246. 

‘This point is, 0 fact, noted explicidly by al-Alim on p. 245 

Ibid, 254-256. 

Al-Hasni, $00, 

Al-Muwifapit, §:209, including the examples cited in the boxy of the text and 
Darrar's commentary thereon: see abo pp. 1$3, 255-257. 

hid, rans, 

Ibid, 2299-300. 

Ibid, 1109-147 

In this connection, see Theme 4 of Chapter Two below, “From the Five 
‘Universals to the Pour Realms.” 

Mid, 251065 

ALMuwilfaght, 11098 

Bid, 219 

id, 217608 

For a summary of this topic, see al-Raysuni, pp. 147-155, and al-Mwifagat, 
ar ki-187 

If, rather than saying. “nd mot t0 what i static...” he Bad sand, “in addition to what 
ts satic...." this statement would be more accurate and more comastent wath the 
rest of what be has to say 

fhe had added the phrase, “than at any time in the past...™, he would have 
avoided giving the impression that he is sying chat Islamic sociery needs to pre 
serve these things more than it needs to preserve the five exentals orginally 
Mentified by Muslim scholars 
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NOTES 


Al-Hasani, 299, 

AlAlin, 164, 

From a seminar entitled, "God's Ways as Manifested in the Horizons and the 
Human Soul” (Sunan Allah ft al-Afag we al-Anfia), 90, Madichal li Dinah al- 
Shar ah ab-llimiyyah, 74-75, 

Al-Raywini, 314. 

The Soviet Union wed te provide housing for Hs citizens an the basis of an ext 
mated 9 square mesers per person, and the various classes of housing anity were 
graded on this bum (9, 18, 27 and 56 square meten). 

Figh lim, 194 

In other words, some member of « community, having limited abilities or apti- 
tudes. may nor be able to 
they occupy in the society, they are able to perform needed functions jtranalator’s 


vcel academically oF otherwise: yet in the positions 


notel 
Other members of the ame community, by contrat. having greater aputudes, go 
‘on to obtain advanced knowledge or training in this or that disci 
‘of which they are enabled to fulfill certain collective responaibilities, su 
diseminition of hnowledge, scientific rewarch for the good af society, the pro 
vision of medical care, ete: [translator's rote] 


Al-Muwifagit, 111760184 


by virtue 


the 


Cuarren Two 


Abhi, 52252 
Quit id abAbim, 1:42, 50-5 3. where he divides both religous obligations and 
‘Sunnah-based practices into collective and individual. 

Mid, 1243. 

Wid 153-54 

Wid, 1:22.29, 54-56 

hid, 1155 

Ibid, 12455 

Toad, 12167 

Thi 
Ioid 2:77 
Ibid, 2:78 
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Mami Fataui lin Taymiyyah, 03343. 
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Ihid,, 32:234. 

Ibid, 145345. 

Ale Munwfagit, 22077, 

thn Farbon, 25133-1534. 

ALShatibr in al-Muwedfagit, 2:308. (Given the view that rulings on worships are 
to be taken at face value and not be traced back tw a particular basis or “ila, it i 
Iicld that, as a comequence, they ate not to be wied 21 the bani for analogical 
deduction, or giyis translator's note).) 

Magihid al Shah, 65, 

Ihid., Bo, #1, 159, 

Toit le Tabrr ws ab-Tamatr, 1:48 

‘Magiyid al Sharf ah, 139. 

Thid, 96-99; abHasani, 274-276, 

Magasid ae Shar ah, 130°8 85 

hid, 150-154 

Up al-Nigs alent, 186, 

Masid al-Shar ah, 56, $91 605 Sarna ab Tai in addy Ilaoiyyah Mu ayia, 
No. Siaqa, 

Wigjhat Nazar, 249-240, YOO, 1988 Eaition, and 2126, 1998 fidinon. 
‘Seminar on Sunnah-bned pechices January 10, 1990. p. yor Madhhal Ik Dretah 
«al-Shart ah, 1990 Eaibon, 73~ 
Ibid. $7. 514 

Ibid, 299, 

Semninar on Iiamnic Legal Priorities, 15-14 

Noid, $46 

hid, 25 

Winghat Nazar, 25426 

Sesninar on Sunnah-bused practices, 9 

Modal fi Dinah al-Shart ah, 63 

Ibid, 74°75. 

Kaye Nos Somali maa ale Qur'an, 7176 

Al-Raysun, 47°57. 314. 

Al-Hasani, 299, 

Quy Ldomiyyah Mu'asirah Magaine, No. #:447. 151 
thn Ashur, 130-135 

Alla al-Fas, 244-258 
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NOTES: 


Al-Fawi'id, 102. 
Alli sl-Fint, 264, 

ha Ashur, 95-96; a-Hasani, 274-276 

Ab-Moaeafagit, 2:30. 

Wid, strg-2s 

Wid, 278 

Ibid, 2168, 

Whid,, 2169-170. 

Wid, 2551-152. 

Ab ‘tee, Quid ob-Abibo, 2:68, 

Mos Ashur, 63-72; Allal ab-Fasi, 4152; ab-RRaywini, abFikr al-Magiyidt, 16-21 
A}-Rufsiyah, Ahammiyah Magis al-Shart ah ft al-fhad, 26-30. 

Yahya Muhammad. Qudipsl, No. 81151155 

Alla al-Fast, 69, quoting AbO al-Qisim ab Ishin 

Yahya Muharunad, Quiaya, No. 8155-169, 

ha Aubur, 56-62, Alla ab-Fasi, 65-76; and al-Hauni, 382-408. 

See alo Qur'an 17-9 

See shes Qur'an 2:29, 15 and 6202. 

Narrated by Ahmad and al-Hokhart in alAduh al>Mufnad and by al-Hakin on the 
suthonty of Aba Horayrah, 

{on al-Adhtr, al-Aabi, 2:520 and In Kathir, af Bldyal wt al-Nibiyah, 7°59, 
Al-Muafl, 1125 7-258, 164 

Ahmad alsRaywu, “AlbManb3 abMagisidi 6 Figh Tho Rushd,” ia Qudayi 
Lilimiyyoh Mu‘ainah, No. 8207-224, panicularly, p. 223, 

AL-Rad, 2/Sectioo 2418, 

Al-Quneid, 1:4 
Ab Fas, 34-35 
Aviles, 18, 


AL-Muiingit, 2:6, 8. 
Wid, 2168, 

Whid., 22168, marginal comment 
fon Adhur, 108 

Thi, 56. 

Ibid, 6 


Roid., 230, 135-135 
Ibid, 96, 


ror, 
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bid, 150, 

Ibid, 14. 

Ibid, $1. 

hid, 63. 

Tid, 64 

hid, 78. 

Ibid, 10, 

Alla al-Fini, 4144, 

Muhammad Sins) expresses the view that fbr Ashur and Alla al-Fast have intro- 
duced a new system for the concepnialization of the maqisid which, rather than 
being an addition to the one introduces by al-Shayit. s parallel to i. (Seminar 
‘on Legal Priorities, 26) 

Qudiyl Likimiyyoh Mot duinah Magutine, No. S471 $a 

Ion Ashu, 56-62: Allal b-Pasl, 65-76; ab-Hasani, 382-408. 

Yahya Muhammad, “Nagariyyah al Magayid wa al-Waqi'" sm Quy lidmiyyalt 
_Mu‘dyirak Magazine, No. 8:127-174, particulatly p. 160 

‘As do most of thane who have saritten on the wityert of maid 

Ab Fai, 193, 

The process by which this takes place will be discuned under Theme § of thir 
chapter 

Al-Raysunt, 280-184 
Al-Plasni, 425-429, 
Al-Raysuni, 280 
AbHlasani, 426 
AL-Muweblagt, 46°50 
Aber, 1198: abShiobh, 2 
Al-Shatibl, 2:396. 

Thid., 22399. 

Ab-Qurrafl, Al-Fiurig, $8; ob "Tee, 155; alMuwifagat, 2:212; Tho Ashur, 145, 
148; ab-Alion, 198; abHasin, 60 

AbMuwafapt, 2:49, tneluchnyg Shaykh Abd Allsh Darraz’s commentary ons 
Abba, 424-135 

tho Asha, 146 

The term ‘bearing of testimonies" (tahammul al-shahada) refers to the proces of 
‘cumining an event which may require that testimony be grven concerning it 
bee al-Qui ai, tahamoml) {translator's note} 
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15 
114 
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tho Ashur, £46. 
See our Al-Tamsiv al-Fight, 7&0, seul AL Nazaniyyah alAmmah ti al-Sharah ale 
Dkkmiyyah, 13 116 

AL-Reaywun, 32-34, 

Ab Qauctid, 2-72 

Ibid, 2:68-69, 79-80. 

Thad, 2278-79, 

AbRaysunt, $5-56 

hn Farban, 3:455~154. 

Tho Ashur, 145-207; ab-Hawani, 250-255 

Given my intention to wote another study on the theme. "Nazaric  Usol 
absFiqh,” thave postponed discussion of the terms alshikimah and allah wneil 
such time a Ian deal with them in that context 

AbMiuntayt, 1264-265, 

Th, Has8. 

‘Umar Sulayman al-Ashqar (contemporary) has writen on the sulyect of human 
intents (specifically, the theme of “intention in acts of worhip'), 

My sister, Dr Zaynab Attia, may God reward her nchly, helped me to identify 
the Quranic verses pertaining so mand 

AbMuniope, 48:45:29 

Commentary on al-Queral’s Tangth a Furi, 904, 

MapiptdaleShart ah, 
Despite his undersunding of the 


mn that have led other scholars to claw al- 


‘nacab among the enentah 
Nazanyyah ab-Magiid, 51 

The Ashur, Magivid sl-Shar sh, 8. 

her Ashu, 130-13 §; Allalal-Fast, 235-248. 

AbMuwifait, 5:48; the same penition ts aiken by Abu Zahrah in Tarik ale 
Madhahib ab tiimiyyah, 308, 32. as he considers the preservation of dignity to 
bbe included within the preservation of human life; see also al-Quradaws, Kayfa 
Nits dal mt al-Qu', TOE 

Thiss the view proposed by Zaynab Atta 

‘See also the sixth intent (subshemne 3) in the realen of the Ummah (the disvenina- 
tion of knowledge and the preservation of reason within the Ummah), 

‘See Fatimnah Inmuil, 63 and Yusuf al-Alim, 326-340. 

Al-Alim, op. cit. 350-366, 
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For more detail on this topic, see Chapter Three, Theme 4, Subtheme 2 of this 
book. 

‘ALAlim, op. cit. 

Tid. 

Ibid, 326-392) Fatimuh Ismail, op, cit., 63-72, ro4-1531 Yuwil al-Queadawi, 
Figh abn, 187-19 8H 

In the discussions of the third and fourth realms (those of the Usnmuah and wider 
‘humanity respectively), our concer will be with the preservation of the religion 
self 

Reference is being made here to the views of al- Amid, 
‘Darra, ancl Ali Jumah, 

Al-Quradawi, Karfa Natl imal ms'a al-Quw'in, 6569. 
Ibid, 77-82. 

Hid, N55. 

AbFayrtie Absit in a> Quay alo Mui. 

‘Al-Raysuni holds that the term ‘preservation of honor’ (hife abn) is imprecise, 
while Al-Queadawi states, “As we une if, the term honor’ refers to one's dignity 
and reputation.” Al-Quradawi agrees that the preservation of honor should be 
added [to the living of ewential magasid], im support of which he cites the 
Prophetic hadith which sates, “A Muslim's honor, blood and material wealth are 
to be held sacted by every other Muslim,” noting that in so saying, the Prophet 
Hinks honor with blood (that is, huntan life) and grants i priority over material 
wealth (Madkhal Dinah alShor ah, 60), 

See the Introduction to this study 

hn Ashu, 81-82. 

See our discussion cf the fourth intent in the realm of the farwy 

AL-Alim, 486-490. 

tho Ashur specifien a number of mapivid n relation to muterial wealth, natnely, 
iteulation, clarity, preservation, stability and justice (175-183): vee also al- 
Huai, 174-185: and al-Alira, 495-568. 

Ab-Muwifagat, 2396; ab-Nlim, 495-414. 459°465 

For an earher comparnon [of this nature}, see Theme 2, Subtheme 4 of this chap 
ver 

“That is, 4 man and a woman who, though not earned to each other, would be 
eligible as potential mates [ransator’s note} 

AbHasani, 210: 
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Ibm Ashur, 81. This appears to he a reference to methods of contraceyrion which, 
prevent pregnancy by hindering the proces of concepaion [transbtor's note}. 
“That is, owe, as giver in als aM 

‘This term is define in al Qlmis al- Mihir as “gentlones, forgsvencss, and empa- 
thy." See abo AlsAlim, 4129413 

Toa Ashut, 162-164 

hid Br-#e, 

See the fourth intent in the realm wf the wnlividial 

‘The noun giviimah as used here is based on the Qur'anic verse which states that 
“met shall take full care of women (al-npllun gaewsimdina “ald al-nisd’) with the 
bounties which God has bestowed more abundantly on the former than on the 
Lutter, and with what they may spend out of their pomessions” (4:34) [translator's 
note. 

Thut is, profubitions against relatives being mamageable to another [translator's 
note} 

Ton Ashur, 80-84, 139. 

Al-Quradawi, Kayfe Nata domale maa al-CQue'an, 96-10%. 

‘The terms Whi, eansatest hore as “wicegerency’, te mont frequently rendered a 
‘caliphate’; however, joven the fact that che term 1 being employed here to refer 
to a function which is common to Muslims and nioe-Muslims alike, I consider 
"vicegerency’ to be the more appropriate rendering [translator's ote}. 

See Qur'an 34°55 

“Hence, to groups of believer fll to fighang, make peace between them; but 
then, if one of che two [groupy] goes on acting wrongfully towards the other, 
‘ght against the owe that acts wrongfully wnt reverts to God's commandment; 
and if they revert, make peace between them with justice, and deal equitably 
{with them}, for verily, God lowes tone who act equitably” (4979) 

Abas, 45-56, 209-215, 266-269, 

thn Taymuyyah, al-Hinhab, Matb0'at al-Sha'b, 9. 

Tn al-Quyyien, Aim ab-Mianaggiin 1:5, 1214 

Umarah in “Ishunie Legal Prionties...", 44, 

Madichaal by Divdsah at-Shrar ah. 8 

{on Ashwr, 82-85, 

Qur'an 5:2. 

‘A qaximah in an oath taken by 50 male relatives of someone who has been slain 
‘but whose murderer has not been identified through definitive evience. If these 


can 
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fifty men sweur that 2 particular individual suspected of the murder is, fact, 
guilty of the person's slaying, they are entitled to the blood money for the 
Person's murder. If these men refrain from making such an oath based on incon 
chuive evidence, che accused can swear to hin own innocence (some imams say 
tt one oath is vufficiens, while others hold that he must take the oath fifty 
times), in which case he will be absolved. However, ifthe accused refrains from 
swearing (o his own innocence, the relatives of the shin are given 4 choice bet- 
‘ween having the accused pot death or demanding the blood money from him 
(al-Azhart). For variane interpretations of gasiimah, see Lisdn alArah, qs —m 
[cranslator’s note} 

fon Ashu, Bo. 

‘See alu Dr, Urrarah jy Istomie Legal Priorities” 44, 

Ab-Alim, $0-266 and 1Dr. Rutt aleAwad in "Islamic Legal Prionticn” 18-19 

‘See the disctmnion above under the heading of the fir intent (the Urnmah’s inst 

tubonal onganieation) 

fon Adu, $0; ab-Hosani, 410-412 

‘This hadith seates, in eft, shat “even i's mule were so stumble,” "Una ibn ale 
Khattab, in his capacity 2s caliph, would bear reyponuillty for helping the mule 
1 fight elf again [translators note}. 

Referring te a Jew who once asked Mushuns for alm, the Prophet (pbuh) stated 
thar if his request was not granted, the Muslims would be guilty of neglecting 
their reypomsibility toward hum [tramlator’s note} 

Attributed to al-QuiBt al-Shashl by al-Rast in his Queanic commentary (Taha 
Jabir al-Alwani, Culpa litowiyylh Mu aunah, No. H:12.4), 

for more detail on the meaning of human brotherhood and equality, see Yusuf 
alsCQuradawi, Kiyft Nata malu maa ale Qur'in, 105107 

There are also other verses which speak of the general Mila, oF vicegerency, 
‘which is commad to all mankind, inchating: "He its that has muse you inhert- 
tors on earth: If, then, any do reject (God), their rejection (works) against 
themselves” (5 5:39. Yaw Ali tramlation); see abo 6:43 and 10:14, 

(Aken, Quant alsAbil, 1:57, 28 well Later scholars who wrote on the sb 
ject of magi 

‘The relevant verve reach in fall, “And yo, when the sacred month are over, aay 
those who ascribe divieuty to aught besides God wherever you may come upon 
them, and take them captive, and besiege them, and We in wait far them at every 
conceivable place. Yet if they repent, and take to prayer, and reer the punfying 
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dues [zakabi, let chem go theie way: For behold, God i Much-Forgiving. a 
Diypemer of grace” (9:5) foransbtor’s note}. 

For a brief clanficanon of this sue, see Yunuf al-Alim, 252-357. 

Alla al-Pas, 251-235. 

Al-Qaradawi, Kayfs Nat dimahe maa ab-Qudn, vO9-11 

Alla al-Fai, 269-272; AbQuradivn, Ibid, 107-108, 

‘The *Fudal Allance’ (2ilf al-Fudi) is an alliance which way formed in pre= 
Islamic times through 2 gathering of tribal leaders which took place in the home 
‘of Abd Allih ibn Jud'in. The purpose of the alliance was to make a joint state~ 
‘ment of determination to ensure the rights of the weak in defense againat the 
strong who sought to exploit them and the rights of strangers in defense agannst 
residents who sought to deprive thea of their de. It was named Hilf al Pudi 
based on the fact that those who entered into i included three men from the 
Jurhum tribe, all of whom bore the name al-Fadl, samely, al+Fadl iba al-Hsnth, 
al-Padl ibn Wadi'ah, and al-Fadl dbn Fadlah (al-Fwdil being the plural of a 
Fadl, (See Liydn al- Arab, fd ~ 0) [ramdator’s note}. 

AL-Quradawi, op. cit, 105, 

Ibid, 103-104 

See Qur'an 564 [translator's note} 


Cuaprex THe 


That is the preservation of religion, human life, reason, progeny. and material 
‘wealth [translator's note} 


A reading of this pasaye does not yield a clear enumeration of the five benefits 
referred to by the author [translator's note} 

Jn the pastage which precedes this, Abraham says, "0 iy Sustainest Show me 
how Thos givest life unto the dead!” Said He, “Hast thou, then, no faith? 
{Abraham} answered, "Yea, but [let me nee it] yo that my heart may be set fully at 
rest” [translator's motel, 

‘See also al-Raysunt, a-Fiky al-Magipidl, 115-122 and al-Ubaph, 193, 

That is the Inmaelites, a sect of Bannines™ whose organs are traced te Isa‘ ibn, 
Js far al-S3dig, Its adherents believe that they are exempted from all requirements 
and obligations entailed by Islamic law and that the divine ewence 1s devoid of 
aunibones (see Qala, etal, MBCjon Laglash al-Fugaha’, p48) [translator's nore}. 
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Ibn al-Rawand 

‘The term mujumdh refers to 4 xhe-camel, cow oF the-goat whose udders have 
been allowed to become gonged for several days in order to give potential buyers 
the impression that the animal yickls copious milk and, as 2 comequence, exwure 
ins sale. In a hadith reconded by Muslim we read that. “If someone has purchased 
ruch an animal}, then if, after three days, he wishes to renum the animal ro #5 
‘ofiginal owner, he shoukd retumn i€ together with 3 pi? of some kind of foo, not 
{necewatily] wheat.” [The negation of the necesity of remiming wheat seems to 
bbe based on the fact chat nearer times, wheat was more comtly tase oxher foexd> 
suit chat might have been given as compensation in such a diruacion ~ translator's 
note} 

That i, the hadith concerning two gulls, » ql being a Iuige joe wit 3 capac 
ity of $00 ruts, and conceming Which the Prophet (pbub) said, "ithe amoune of 
‘water comes to two jugs’ fall, cannot be rendered ritually impure.” 

‘The plural of illdh*, oF the bass of a legal rings [translator's rote} 
Al-Amil,al-Aim, the Subilb Edition, 3:286-288, and ab Hasan, 50. 
‘Unpublished slisertation presente in parsal flfillment of the requirement for 
the Master's Degree in Uiyil alsFigh (Fundamental of Jursprodence) frow the 
National Institute of Higher Education for Islamic Sciences, aninah, Algeria, 
1997p. 308 

AL Muwifagit, £380, 

Thi 20585; abMasnl, 68, 591-595 

Maid aleShart ah, 110-145, 

AL-Qareafh, al-Furilg, 252-5 : Ibo Ashur, 116-138; al-Hasans, $6, 571-373, 
384-391; al-Raysuni, al Fike ale Mapiyidl, 205-109 

‘This point and the two points subsequent to i are mentioned by Dr al-Raywuni 
together with a fourth point. However, | have postponed the dixcussion of this 
fourth point to the next section of this chupter, since it falls more appropriately 
under the heading of mapisid-based iyohad than do these three points, which are 
simply old mechanisms upon which al-Rayvuni has shed new light, See al- 
Rayuni, Nisganyyah al-Magdhid “Ind al-Imdm al-Shavibl, 294-312. Ax for the 
consideration of human intents it fills outside the purview of this diicuon. See 
al-Reaysuni, al Fikr of Magid, 110-114 

Ab Mushy, 3:5-26. 

AbcIntga'fO TAM ale Thakichah l-Aimnah a-Frgaha’, 149, 

The term mubsan, which means literally, “protected” or “fortified,” is used 10 
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NOTES 


efer 4 someone who ts married, that is, whose circumstances 'fortify” hirm 
against filling into adultery. The word muhyan is abo employed as a legal term 
referring to yomeone who, if found yulty of adukery. 1 to be subjected to the 
maximum prescribed penalty for adultery. The condimons vebich must be fal- 
filled in onder fr someone to be cased as man an dis see are thar Ive or she 
‘wot: (1) be Muslim, (2) be in fall postenion of inher mental faculties, (3) be a 
mature adult, (4) be frve (Le, not slave), and (5) have consummated his/her 
‘marital relationabup (sce al-Qulap, et.al, malian) [translator's note). 

‘As L see it, exch of these final three topics could have been treated under its own 
separate heading rather than being tated under the beading of “conideration of 
Jong:term comequences” 

Ab-Raywun, alsFierabMayibidl, 129-154, 

Al-Huasant, 98-112; ana Als alJabbar Shaearab in his review 0 alsHasani's bak 
ev ay mip, Now 4473-475 

Al-Ubayat devotes » chapter of his book dealing with al-Shatibi and magdpid al- 
shar ah to the theme ef mapiyid ancl itthad (pp. 179-187): however, he fils to 
oy beyonal an affinnaton of dhe principle wan expownon of Ms ynechanisns 
AlRaywani, Napaniyyah ah Mapavid, 294—332 


Ab-Mosiaf, 57-265. Hasan, 424-465; alo wncladed here is that which 
‘eowential. definitive and universal, stace al-Ghaaal considers itso fall under the 
category of alundtalal-munal (ah-Mankhal, 470, maryon) 

Al-Mankhil, y64~372 

The fou foundational sources (wf) are the Qur'an, the Sunnah the converses af 
the Muslim comnsunity (Your) and analogical deduction (q/yth) [transla 
note} 

The Ashu, 2°84 (explanatory forte): al-Hasani, 0% 

Al-Hasans, 437. 

Sha Arbuit, 108-169. 

‘Swen aba, "Magid al-Shetah f& Adhis al-Shaykh Sham al Di 
‘sSimiyyab Mut dsinah, Nos. 9-10/22.5-242, particularly 250-234 
Al-fRaywont, ab Fike al-Magaidt. 96, 

‘Yahya Muhammad, “Nazariyyah albMagasid wa ale Waqi'", Quudyd himiyyuh 
Mo dina, 8:1 50, 

ALMayuwi. 46-47, 


Qnday 
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‘Hasan al-Turabi, Tajdid af-Lisil al-Fighiyyah i al-Lildm: Mudhalirah Ghayr 
Manshirah, 98-102. 

261-62. 

Al-Tangle leFighi, 9-14, 

Bagir Barri, “Pigh al-Nazariyya “in al-Shabid al-Sadr.” Qodapa llimiypah 
Mul dyinah, Nos. 11—12:170. 

Qudiys Liimiyyah Muara, Now 9-10:179-180. 

That is, a rule relating to the fundamental of yurwpradence (sil al-figh) |trarla~ 
tor’s note). 

‘As when one derives subsichary rulings (alsahhim al fir syyoh) from fundamental 
principles (a-usi)|eranaator’s note} 

Mohammad Abu Zaheab, Ul al-Figh, 9-10, 

ALTanglt al-Fighl, 210-282. 

‘The term tawsaygu, or Suspension’ refers to the inabibty to arrive ata econ as 
tm which of two of more views has more evidence wi it favor [tramlator’s note | 
Ab-Zarga, AbMaalthal al-Fight ak Amm, 1220-251 

AS a Tariehiyy ah, 34-38, 

Qudaya Isldnnyyah Mo dginak, Nox p4— 1a 177-1 7H. 

Said Rahiman, "Manhaj tkruhaf al-Mildle wa Atharuhw ft Taghayywr al-Alkin,” 
Qadayd bidmiyyah Mu'dinah, Nox 9-10, 190-194. This step represen the 
process of indexing the Quéan, the Sanna and the Kdannic writen heritage. See 
Dalit ah Tadeshif wa Anal al Malone 

Bam, op. cit,, 80. 

Muharumad Bagor al-Sadr, Jytisihdund, § $8. and alSunan ale Tartbbiyya, 56°59. 
Iusduni, 64~984 

Wid, 352-355 

Tid, 3542 Baque Barn, 190. 

Uyrisdund, 466-990. 

Said Rabin, 194, 

‘Gamal Ate, al Tanzir ab-Fight, 185-187. This i not, of coune, to deny recent 
beginnings of interest in research into jurntic rules, as evidenced by A Ahmad 
al-Nadwi's, aleQuuitid al-Fighiyyoh (1986); Muhamsnad Sida itn Ahmad al- 
Burnu’s Al-Wigitz ft "ith Queitid al-Figh al-Kulliyyah (1994); Muhammad 
al-Ruki’s Nazariyyah at-Tag td al-Fight (1994) and Quid al-Figh al-tstami 
(1998); Yaqub dba Abd al-Wahhab al-tahinin’s al-Quned id al-Fightyyah (1998) 
and QWidah ab-Yagta LA Yazsl bi al-Shakk® (1996); Mohammad Hisham 
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al-Burhani's thorough study of eeresin rules and the beginnings of the formanon 
of theories therefrom, a» in the atea off sadd af-dhari (1985); and Ahmad al- 
Raysuns’s Nucantypsh al Taye wa t- Taghlb (1994), 

Ibid, 245-217. 

N-Fariigi, Aidamat al-Ma'rifah, 93108 

Ibid, 62-94 

We have made a detailed proposal in this connection under the tite, Tadd al- 
Fike aici, Dialogues for a New Century Series, Damaicox: Dir al-Fike, 
2000 

Published in the Faulty of llamic Lave Annals, Qatar Univenity, No, 11 (1993), 
and in Quddyt Lkioiyysh Mu asivah, No 8; we will return to this point in 
Subsherne 5 below. 

Published a part of the proceedings of the conference entitled, “Toward the 
‘Construction of « Modern Islamie Educational Theory,” Amman, 24-27 July, 
1990 

Presented at a conference on Edducanonal Methods, Cairo, 29-5 July. 1990. 
(Qadiy akimiyyalt Nt dina, No. 8,74. 85, 

Ibid, 179-194; Faulty of blomic Law Annals, Qatar University, No. 11, 
Fotimal Ions, of Quedbr wus al-Nacar a’ Agll, 65-80. 

Yoout al-Alim, al-Mapicid al Ammmab i al-Shar0ah al-Itimiyyah, 3266340. 
AL-Shatibl, abMuifagar, 2:8, 

Ibo Ashue, op. cit 80. 

Al-Alini, op. i, 350-366. 

Ni-Qaradaw has devoted a ugnificant part of ane of his books to this theme; for 
his fall discuuion, see al-Qaradawi, ab\Agl wu aleHow fF alsQue’dn al-Karim, 
Maktabah Wahbsh, 1996, 247-283, 

States by a-Suyfel (d. 914 aie! 1 505 ac) under No. 55, 

Stated by Ibe al-Sub (dL 71 a1t/ 1970 Ae) 

Stated by abMaqgae (4. 758 ann/1259 Ac) under No. 124 

Vol. +5. althki al Adlipyah magazine 

‘Together with three other rules, al-Marwaat (dt. 462 ai1/ 1069 AC) treats thas us 3 
fundamental principle of Islamic yuriyprudence: 40 ako docs thn Najim (4 970 
ANU/L362 80), Ibo al-Subkt and al-Suyers, 

Stated by al-Zarkasht (d. 794 a10/ 1391 Ac) 

‘See, for example: Labi al-Said, Manahij al-Biah al-Iuima'i fi al-Qur'an (Ukig, 
18); Ghai fnayaby, Manhole al fa "nd al-Mulimin (Qasaninah: 


ya 
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‘Die al-Ba'th, 1985); Fatiemah Limail, al-Qur‘dn ww al-Nazar al-'Agit (MIT, 1993): 
Muhammad Ali alJundi, Totbig al-Manhaj ol-Riyadi ft al-Bahoh al Tmt ind al- 
“Ulama’ al-Muslinin (Dar al-Wal’, 1990); Musntasir Mahmoud Mujahid, “Uns 
sale Mana al-CQur'dni ft Balch a Un al-Tabt yah (HIT, 1996). 
Narrated by ln Majah, 2444; 3 for the Qur’anic verses which call for dhe punait 
of knowledge, they are well known, including: Surah 96, Surah 68, Surah 9122 
and 200144 

‘An agreed-upon hadith, 

In an explanatory note on the phrase rendered “wich of them as ate engaged in 
obtaining intelligence” (al-ladhina pastanbitinahu minkum), Muhammad Asad 
states that the literal meaning of the phase “those from among them who elicit 
[the truth)."* whom he weneiies as “the ypecial organs of the stare entrusted sith 
gathering and evaluating political and miliary intelligence,” ftramlator’s note) 
Muslim, 48. 

AlsGhazal, alsMfustaf, Introduction, and sl-Queadawi, Figh ah, 355. 366. 
‘The intent of preserving the faculty of reason intersects here with that of presery> 
ing material wealth in an intermediate sphere which calls for more thorough 
study. 

Fatal lanai, op. ot, 366-392 

Thid., 104-109, As for the Quranic venes, they are as follows: 2:170; 421975 
S48, 104; 6416, £19, 148; 9:51; 28:50; JOray: 8.26; 59:28; amd 79140. 
Al-Aliny, op. cit, 366-393, 28 well a the Quranic verses and hadtths which he 
ites, This, 190, is an “wotermmediate sphere” which lies somewhere berween the 
intent of consideration for the nund and the intent of preserving human Ie, since 
‘these systems are part of the human boxy 

Fatinah Innuil, op, «,, 104-109 and the Quranic verses which she citex: Labib 
ab-Sa'id, op. ct. 47, $8. 84, 94. 417¢424 and the Quranic verses which he 


cites 
Abul ab-Hamidlal-Najjar, Khilfh ari, The International Institute of tsar 
Thought (6995), 72-75. 

See Qur'an 2:164; 1314; 1612, 67 and 30:24, Fatimah Hamail op. cit, 64-66 
Quran 2:44; 3:65; 6132: 21266067; 28:60, and others, with the roral number 
cof verses calling for the une of reason coming t 750. 

Farimah Ismail, op, eit, 78-79 

Imai, op. cit, 64-72: a8 for verses of relevance, they include: 2-44, 219, 221; 
$71 15, 655 £90, 191; 482: 652, 50, 65, 98, 126; 7:479-185; 8:22: 9:87; 
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1O5; EERO: LUTE AF, 19 TgAge KEMIMNT; 2N67; a5:6R-B5 
244s 28-44; 2628; 2860, 72; 52:27. 34:46: 38129; 399, 18, 215 45°73; 
4724: SHEN 592, 28 Borng: BS, 

Jt will be noted here that what we have termed the rational forms of worship 
represent an intermediate reyion an which there an overlap between the maps 
ff granting consideration to the mind and that of personal piety and preservation 
of the reson 

The fifth form of mental oF rational wonhip as it appears in the author's onggnal 
listing in that of al-tadhakiev, which might be rendered ‘beating in mind” of “tak 
‘ng to heart.” arn wich is mentioned in Quean 13:7, 19 feransbate’s woe 

See, for example. Qui‘an 9.422 [umlitor’s note} 

The author refers to alomazar,altabaypur, abtadahbur, ab-cafaekur an al ihr ax 
the fine eype. and to ahtafayquh and aladhakkwr ay ‘the second type.” However, 
the bisn for thn divivon 1 not explaned [trambator’s note] 

Mendon may be made in this connection of a number of references (ram the 
Inamic titerary heritage which have treated this topic, foremost among, which 


are 
(0) ARetiab ft ol: Rieg al-Nbwtanth by team Mubamimad Yon al-Hasan al 
Shaybiind (4. 234 A784 Ac). This book deals with the subject of manerial yan 
(alskasd) is definition, 1 benetits, ss types, occupying oneself therein and its 
various levels 1a addition, i¢ deal with the topics of wealth and poverty, human, 
being’ economie needs, work, renunciation, and those who receive charity and 
hme whi give 

(6) lal aM by Aba Hak ib Abs ab‘Dunya (dl 281 Au/894 Ac), in which the 
ot discuner the merit and beneficial use of material wealth, earning 


living by legumate means modkrate ling. good manager 


TCE A peo 
feson, the test neritonous and blameworthy typey of commercial trade, as well 
a the purpose of money. foot and clothing and matenal abundance and poverty 
(6) Abtshinal sd Mahason ab Tid ry AbO al-Fadl Jor ibe "ABs al-Dimashgt (a 
scholar of the &¢th Century a1). tn this book, the author discusses the true nature 
‘of matenal wealth, the vanows fyper of wealth, and the need fora; he abo discuw- 
i cash, price, value, the reasons for acquiring ownership, crafty and trades, 
sciences, and means of preserving matertl wealth 

Quoted by ab-Suyiit in abla Wal Fanit 2/89 110, and al'Ajland in Kash al 
Khai’, 2238 
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‘Traced back to is original sources by Munim in his Sabih (q:208), by al-Naditin 
‘his Suman (§:73), and by Absmad it his Muon (4°59) 

{bn Abi al-Dunys, llr al-Ma, 30. The hadith is traced back to ts sources by al- 
‘Tirmnidtht in his Sanam (4:64) with an adatition; hence, the version le includes 
reads, "...until he has been asked how he spent his life. what le did with his 
knowledge, where he obtained his material wealth and how he par st 09 use, ancl 
how he expended his bodily energy.” Moreover, al-Tirmidht clavafies this 
hadith as good and sound. 

‘Narrated by Muslim, al-Tirmidht and [Abmad iba. “Abs al-Rabmde ab-Bannd in} 
ahPath abRabbant ft Tamil Mund Abad, 1:2. 

Excerpted by Malin yn his Sabb (2:72), by al-Na' in his Sunan (5:60), by thn 
[Majah his Suman (24 $23) and by Abmnad in his Mnad (5:7) fiom « longer 
hadith, 

Included by Musi in: his Sabih (2:70), by al-Suyel in al-La alManshae fa 
Taft alsManthir (42268, §:10). by al-Quetubs tn hiv Taf (11°69), and by 
alsMundbiet iv al-Taghth wo al-Tahi (2545) 

‘Traced tuck to 4 onyinal vourses and quoted in fall by ab-Bukhirt an al-Adab als 
Mafrad, 133, excerpted by Absmuxl in hi Mienad, 4:197, 203 from a long hadith, 
and by alsHayehar in Maus al amd, 268 

‘Traced back to its ongainal sources by abtukhit in alvAdal alsMuad, 15.4. try al 
Hakim in al-Mustadnak, 2:5, where he declares it to be 4 sound hadith, by Ihe 
Mijab in is Suna, 2°72. and by Abad in his Mmad, $2972. 

That 1 to say. thone whore sole concens God [translator's noe} 

thn Abt alsfuny, th abNil, 29. Part of this hadith Ws includes by ab-EI3kien in 
ulMustadhak, 42829, where it appears with the following wonfiny: “IY anyone 
reduces all his concerss to one, God will protect him fom whatever might caure 
Ihe concern both in this wad and the next As for shone who allow theit cow 
‘com to lead them fine in one direction, then in another, God cares not in which 
‘of this world's valleys they perish,” AL-L3kim judges this hadith’ chains of tam 
smimion to be sound, while al-Tumidhi traces it back to its original sources in his 
Suman, 4:642. Anus bo Mabk reports that the Messenger of God (pbuh) once 
declared, "W anyone makes the lie vo come his sale concen, Goa will place his 
‘wealth in his heart and gather together whatever he hax lent. and the things of thn 
‘world will become his even again their wall. As for those who make this world 
their concern, God sill lic them with poverty. causing whatever they have 
be scattered, and all they will receive of chis world is what has been apportionesl 
tw them." 
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Path al Birt, 5-296. 

‘The Arabic text reads “pending on oneself (ahinfly “ald al-nafi}, whereas it 
appear from the contest that # was micant to read “spending on other” [wansla- 
to's note), 

AlTaa tha ‘Abd al-Saliem, Quai alti, 2-205. 

‘The Muanad of Abmad ibn Hanbal. 1447. 

‘Muharnunad Abd al-Munien Afar ablgtnad alin, 3:23~34. 

‘Yusuf torshim Yusuf, lanitipyple ws Tate al Tianmiyah faba al-amt, 
‘Traced back #0 its original sources by al-Bulkhirt in his Sat, by te Hajar al~ 
“Avqalittl in: Fath aR, 72269, boy Muslin tus Sahih, 324250, al-Tirmidht in 
‘his Sinan, 4:43, at by Hh Maja in Suman, 2-904. 

fon ANN sbsDurrp. dh abo Mal, 448. 

Ibid, 427. 

hid, 251 

From a hadith oa the authority of AbO Hurayrahy which is narrated by al- 
Tirvoistht in ties Sinan and which ts traced back to at anginal sources by al-Albant 
nbs Sahih Suan ale Tiemidht, #44409, 2:80: i 8 alo narrated by Hn Majab in 
hiv Sunan, 4:45, from a hadith on dhe authority of How CQutidals which has been 
paved down in differeot version. The hadith pawed down on the authonty of 
Abdi Hursyral reads as follows “Among the actions and good works which fol 
low a bebever after hn death are knowledge which he domeminated, a nghteous 
von or daughter whom he left behind, a copy of the Qur'an which he 
bequeathed, « menque which he built,» shelter which he built for wayfarer, 4 
waterway which he opened, and charity which he distnbuted out of his wealth 
during hay Iiiecume and days of geet health” (1:44). 

Traced back to in original sources by al-Bukhart in his Salih (Karly altars, 
45340), and by Munn to hin Salih, $1 944 

Tho Abt ab-DunyS, £90 ab Mal, 145, 

Traced back fo its original sources by aleDukharl ev his Sabi (Fath al-Bunt, 
119476, £81, 182), by Muslin i his Silith, 422078, by ale Nas) in his Sinan, 
(8/262 and by fbn Maph im his Suman, 3:6 362, 

Al-Tirmidht in his Suman, 4569. 

{hm Ashur,ol-Mapisi, 146-147. 

Tn this connection, meanon may be made of 4 number of references from the 
slate literary tradinoe which deal wath dhis theme, foremost aneng which are: 
(2) Aba Youu (4. 183 am/799 ar). l-Khan, which deals with three themes, 
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‘amely: sate financial resources, ate expenuditures, ethics of the financial stern. 
and the duties incumbent upon the wate treasury. 

(b) Yabya ibn Adam al-Quembi (dh 205 ant/8 18 ac), al-Khani 

(€) Mabammad al-Tiwall al-Pist (J. 209 a1e/824 ac), Kea alba ‘an l- With 
Allati Yandaziou minh Beye ab-Mat, whvcl «96 wn mamunerypt fers. 

(2) Absa “Ubayel alias ib Sabir. 22.4 401/383 Ac), alse, 

(e) Mon Zanjawuyh (dl. 251 AM/B65 ac), alm, 

(f) Abmmad ibe: Nase al-Dawthll (4. 307 AN 919 ac), abAmedl, which is soil in 
manuscript forms, 

(s) Invarn ibn Haz al-Zabirt (3. 496 An! 1063 4¢), the conclerdon to 'Kitib al- 
‘Zakab’ in his book whMuballd, which deal with the problem of poverry nov wath 
expect to the duty of the wealthy to be charitable w the poor but, rather. wth 
expect to the rights of the madeviiaal in rela to sachety, Moe Hazen writes: “Ie is 
the obligation of the wealthy in every country te show concer for their poor, 
and the sultan [oe whoever nules the country} obliges them to do wo; thu, f wach 
aad ts noc available through zakah funds [ws when, for example, those wath wuiBi- 
‘sient wealth to pay zakah are non-Muslims and when the conditions of Mushin 
citzens do. wot permit them to distribute sutficient zakah meet the needs of the 
[poor = tramlitor's note], they are 40 be prowided (by the state] with the ewsential 
staples, with clothing suitable for winter and sumer, and with dwellings (0 shel 
ter them from rain, heat, the sua, and the stares of passerby.” Then, after 
detailing the evidence in support of hin view and discuwing opposing views, he 
mates, “They ay that if,0meone is 90 thirty that he has reason to feat that he will 
die, (Cs incumbent upon hint to take water trom wherever he cam find it and 
Leven] to fight for i AbO Mubamnanas asks: What difference is there berween the 
sombat which they allow his for the sake of that by which he ean prevent him 
self fom dying of thint, and the combat which they fortsd ¥e hint for the sake of 
that by which he might prevent himself rom dying of hunger oF makednew? Ts 
‘sin conflict with the consensus of the Muslims community, the Qur'an, the 
‘Sunnah and gipt, oF anabogical deduction. 

‘Abo Mubammad abo states that a not permissible for # Muslin in dire 
straits to eat pork or the flesh of an animal which has died on its own [char i 
‘without having been slavghtered seconding to the prescribed Islamic nite} sf he 
fans hat one of his companions, be he a Muslim, a Christan, or a Jew, ha 4 sur- 
plus of food, ‘The reason for this is that the person whe has a surplus of food has 
the cbkigation to feed the one who is bungry. And the being the case, the hyp 
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‘person is not truly obliged ro eat either pork or the flesh of an anual which died 
‘on it own And to Gon belong all wiecenn 

‘Such a person [wh finds himself m need of food) is entitled to fight for it If 
he skilled in the course of such armed conflict, the person who killed hint wall 
merit recalabon, an if the penion secking to prevent him from obeatnung the 
food sought is killed, be will die under God's cuse, since hee deprived another of 
legitimate right and in to be considered to have acted wrongfully: ~...af two 
groups of believers fill ws ghting. make peace berween them: but then, sane of 
‘the 090 [groups] goes on acting wrongfully towards the other, Gt against the 
‘owe that acts wrongfully uncil it reverts to God's commandment” (4919). After 
all, anyone who weks to deprive another ofa legitimate right has acted wrongfil- 
Jy towand his brother vo whown the right is dae. fe was on thi bau that Ab Bakr 
the Righteous sagged War o4 those who sought to withhold payment of akab [to 
the Muslim state). (Tha User. al-Miballl, Dar al-Afq alJadidah. 616-159, 
‘Question 752) 

(hp fm FLajaby al-Huantball (d p99 AN EROS AC), abhor, "Kies abtorikhiray,” 

( Abveoud iby “AD aD alg (dk 799 A001 396 Ac), ale Liah wer ab Maflaetn, What 
womeant here by “al-filtihal wa al-maflatn’ ix ‘poverty and the poor” This work 
deab with the problem of poverty not merely 2» a manifestation of matenal depri= 
vation but, in aditiion, as an impediment to the practice of worship and the 
achievement of flly integrated faith, and as one of the casnes which undertie 
oral flings sachs as ying, deceit, hated. birtermes, envy, Mattery, obvequious 
new and other. In addiaon, « beads the poor te week the overthrow of the state in 
the hope of changing the condition fen which they find themselves}. Simuatly, 
poverty caines the pone 10 pin theie hopes on imponible causes wel asthe star 
and alebemwy. that ss, the tresformanon of base metals inte gold, 

AL-Dalf discunes the fact that af-tawukbul, or complete reliance upon God, 
does not preclude attachment to earthly canes, and that al-suhd, of renuncanon 
of the world, docs not preclude the powewion of material wealth, In addition, be 
demonscemtes the held that poverty has on people, ax well as the Gict that it is more 
prewalent arnong the learned and. hence, rote likely to be observed among them 
than among other groups of people He devores a large section of the book to 
Iangraphical sketches of scholar who enjoyed lite in the way of earthly fornane, 
an quotes from poetry composed by the indigent. This book is characterized Ivy 
an inductive reading and skilled analysis of reality, a fact which attests to the 
outhor’y wide knowledge and his mastery of the topic at hand 
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i) Abo Yall al-Hanbali (4 $60.40 ¢165 Ac), al-Ahisiom al-Suliiyy a 

(kh) Al-Mawardi (d 4$0 An/ 1068 Ac), alAhdaden ab-Sultdn ppl, 
Muharunnad Bair al-Sace, Ign, 287 

‘Yul thrahim, Al-Nelagie ak'Anmah fi alsdiim. 130, 134. 490, $86, and 
Asranijyyh ws Tabatha yah a-hyishdeyyah fab, 380. 
AL-Nafagitt al Ammah, 478-38 x. 

Muhanad Abst al-Muni Afr and Yusuf Kamal in Ui allqegad al-flémt, 
166, 

Abd al-Harnd al-Ghagali, 1 a-Dio wa ablytisdd, ed, Murad Wahboh, 14. Suad 
‘Toeahumn Salih, Mahdi al-Nigiine ab-tqnybdt al-Ielawnt wa Bor d Tarbigariin, 43—4 
(Abd al-Avte Paho Haykal, Madieal it al-Lgnyad al-bbiewt, 
Al-Mhyi, Beinn: Die ab-Kinnd sb Bniyyah, 2227-40. These rules ate fund in the 
second bok belongings vo the “quarter” (nb) Moy Cin al-D%n devoted ta da 
ly tramactions (a/- 4444 the other being devoted to forms of worshap (al chad, 
‘entities which lead to perdition (al-muhlikip and entities which lead wo deliver 
ance (almurjiyit) respectively [translator's note 

Magid ab Shart ah, 15 5-066. 

1996/1997. unpublished. 

Al-Handsvah ob Wish yyuh ws Magid al- Shara 6 

Ibid, 2p 

Wak, bo7, 

Wit, 176 

Bod #77, 

“Abd Mubarnmad “Abd abHay dba Ghalib iba Auuyyah al-Andalus, Al Hayle ft 
Tafite a- Kia ale Aate (The Quranic Exegesis) (Dar al-Kutub al- limiyyal, 
Dewar, 
Thid., 192-200. 

AL-Hasant, 6. 

Alida Magisi, 110K: see ao 16-47. 

From hiv book enntled af Nar ab Magind!, Pocketbook Sere. 99-104 
Al-HMasana, 497. 

Al-Ubaydi 241-249. 

AbSaghir, 462,489. 

Al-Hwont, 196-298, 400-401 

Ihul., 405-406, 

Tiyldid ale igh allot, Garoal Eldon Attia and Wahab al-Zubaryh, Dualogoes for 
a New Cenvary Series (Daruncus Die al-filer, 2600) 


at entn, 1999), vol.2, porn 


276 


tse 


155. 


156 


166, 


‘NOTES 


‘Where ts the national plan wo broaden the simbrell of genuine social and health 
guarantees to inchade all tiem? And where i the national plan to wipe out illit- 
sracy in two oe three year time? 

Al-Qurri8 states, “The fundamentals of Talume law may be divided wore two ea 
‘egories, one of which i referred to as the fondamentas of Islamic Jurispradience, 
and the other of which «made of up of a lange oumber of clear, highly synuficant, 
umvenal jurieic principles which encompas the ecrets and wae purposes of the 
‘Law, but which have yet to be detailed” (A-Fiig, 1-2~$). 

asedt 00 his statement, “Resbastion of the stmbuses which influence Islamic 
legal rulings, in terms of borh sheir lneral content and the wise purposes and. 
meanings contained within hlasuc law, 0 among the most noble of setences” 
{AL-Hassni, 62, quoting alsQipas by bn Taymayyah). 

ive on a reference ee by Nhe al-CQayytm to the fact thatthe texts of Islamic 
Jaw are inclaave of Ilamic legal rulings in a was’ which may no provide w suf 
‘cient bis, in and of wel, for formanon of apmnions and the practice of anakogical 
deduction (A Lim al-Moanaggi'tn, 1:5 90-455, 983). 

Mon Adtwar, Manpdord ab Sharl ah 8. 

From hiv introduction to al Miaedfagd, 15 

Al-Raywuni, 515, 

AlsHawwoi, 98-112, 164120, 128, 425 

ood. 455. 

Toil, 497440. 

That n, 00 the fundamental pninciples of Islamic jurisprudence ftramlator's note}, 
That is, subuidiary rulings which branch off from the fundarnentals af Islamic 
Jurisprudence [teambateor's note}, 

‘Tapttd abeUGl abe Fighiyyah fo ab-bikion, 26. 
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GLOSSARY OF TERMS 


Abt al-Dhinonalr, Non-Muslim subjects of an Islamic state. 


Aad o solitary hadiths: A solitary hadith isa eeport narrated on the authority 
of the Prophet (pbuh) by one or more individuals, but whose chain of trans 
mision does not fulfill the requirements of tausieur* 


Appropriateness: See Al-Munisabah 
Batinites: A group of sects including the Ismaclites, che Alawis (or 


Nusayrites) and the Druze, who hold in common the belief that the hidden 
‘meanings of the Qur'an (ab-irin) negate its apparent meanings (al-sdhir) 


Bay’ al-Gharar, A term referring to a transaction involving buying and selling 
in which there is an element of uncertainty concerning the price, the mer- 
chandise being purchased, the deadline for payment and/or delivery, or the 
ability to deliver the merchandise 


Fath al-Dhara’'’: The opposite of sadd al-dhara'y), this term refers to the 
process of pening up paths which, despite some potential of harm, have at 
least as much potential of leading to benefit 


Figh: Islamic junsprudence. 


‘The definitions in this glowary of terms are drawn for the most part from the follow. 
Ing sources: Koutoub Moustapha Sano, Mijam Muyfalahae Usal alsFigh, “Arabi 
(Concordance of Jarispradence Fundamentals Terminology). (Damaycur: 1iir al-Fikr, 
2000); Qaliji, Muharnmad Rawwas, ef. a, Mu'jam Laghah alsFugaha', English- 
French-Arabic (Beive: Dar al-Nafi's, 1996), and Deeb al-Khudrawi, A Dictionary of 
Idavsie Terms, Avabic-Exglish (Damascas-Besrat: Dir al-Yarnimah, 1995) 
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Ilah: The wndeslying legal cause of uke. its ratio decidendi, on the basis of 
Which the accompanying buku is extended to other cases 


Ijtihad, or independent reasoning: The effort exerted by a suitably qualified 
Jfiglt scholar to arnive at ani accurate conceptualization of the divine will based 
‘on Muslin legal sources (the Quran, the Hadith, analogical deduction and 
consensus) and the means by which to apply this will in a given age and 
under given circumstances: as such, ijtihad is the eflort exerted by such a 
scholar to derive a legal ruling from Muslim legal sources, and to reach cer= 
tainty on questions of an ambiguous nature, 


Indibit: See mundabit. 


Laidial: The literal meaning of the term istdlal is to seck evidence (dalft). In 
the context of Ishimic huw, it is the search for legal evidence. be it textual or 
otherwise, on the basis of which one may arrive at a sound ruling or jude 
ment on this or that question of situation. In a broader seme, the term iutidldl 
refers simply to a process of reasoning, investigation, inference of argumen~ 
tation 


Al-bridl al-Munal, of unrestricted reasoning: Reasoning or argumentation 
based on unrestricted interests, 


Litiludn, oF juritic preference: A decision, an the process af arriving ata legal 
decision, to reftaun from applying to a given situation the samme ruling which 
hus been applied to analogous situations in favor of another ruling which is 
more in keeping with the intents of the Law. In other words, juristic prefer— 
ence involves giving human interests and the intents of the Law priority over 
the results of giyis, or analogical deduction 


tinbir: Deduction, that is, the extraction of precise meanings from Islamic 
texty, including the process referred to as tstinhdy al-aheam, or the derivation 
of Islamic legal rulings. 


Jstishab: A judgment or ruling to the effect that a state of affairs which 
obtained at an earlier time continues to obtain now in the absence of evi- 
dence to the contrary 
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Jntislah, o reasoning based on unrestricted interests: The practice of issuing a 
legal ruling conceming a case which is not mentioned explicitly in any 
authontative Islamic legal text and on which there is no consensus, based on 
consideration for unrestricted interests (see al-mayililyal-mursala. 


Ipirdd, oF constancy, regularity: This term refers to the phenomenon where- 
by a legal naling applies whenever its basis, of ‘ila, is found, and does not 
apply whenever its basis is absent. 


Jizyah, oF poll tax: The wx imposed by a Muslim state on al al-dhimmal, that 
is, its non-Mustin subjects. 


Khari, ot land tax: Specifically, the tax levied by a Muslim state on lands 
which have been conquered by force, or with whose inhabitants it has 
entered into a peaceful agreement. 


‘Magid: Literally, “intents, ‘aims’ oF ‘purposes.’ this verm is feequently used 
alone to refer to the intents of Islamic law in general, that is, magdsid ale 
shar ah, 


Magiyid-based ljthad: A new understanding or reinterpretation of the 
Islamic edicts, based on an understanding of their purposes or final ends 


Al-Masilib abMursalah, or unrestricted interests (sometimes referred to also 
as public interests): Interests which are not explicitly identified by any text in 
the Qur'an oF the Sunnah but which are generally agreed upon based on cir 
cumstances which arise in human society. Examples of untestricted interests 
include the paving of roads, the setting up of administrative afices to handle 
public needs, the we of traffic signals, the construction of sewers and waste 
disposal facilities, ste 


Mujtahid: Someone who engages in ijthad,” or independent reasoning 
Al-Mundsabah, or ‘appropriateness’: The deseription of a situation in which a 


Jegal ruling and the situation upon which it is based are “appropriate” to each 
other in such » way that the ruling leads to the preservation of an interest 
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which i explicitly recognized in the source texts for Islamic law 
Qur'an and the Sunnah) and is supported by ffm’, or the consensus of the 
Muslim communiy. An example of “appropriatenes’ would be the prohibi- 
tion of alcoholic beverages (legal ruling) based on the fact that such beverages 
cause inebriation (the situation upon which the ruling is based), where the 
interest being preserved through the prohibition ts the preservation of the 
faculty of reason, 

Sano (p. 446) defines that which is “appropriate” (mundsit) in this sense as 
“a visible, measurable condition, sign or circumstance which, by serving ax 
the basis oF occasion for a given Islamic legal ruling Jas, in the example 
above, when the power of alcohobe beverages to cause inebeiation serves as 
the occasion far the legal prohibition against them}, yields a result which is 
worthy of being considered an intent (mayvild) of the Lawgiver, such as the 
achievement or maximization of some human interest oF the prevention oF 
minimization of yome type of harm, whether in this world of the next..." 
An alternative, more succinct, definition provided by Sano for the term 
‘munasib is “that which one has good reason to identify as the wise purpose 
(hikonali) for the sake of which a given legal ruling was issued.” An example 
of the practical application of the concept of munis an this sense is the pro= 
posal that the wise purpose behind the Islamic prohibition against a man’s 
marrying two women who are sisters is to prevent a harmful sense of jeal- 
owy, envy, Fivalry and resentment between two people whose relationship 
would otherwise be one of untatnted harmony, cooperation and affection, 


Mundabit. or consistent: This term is used to refer to a legal ruling which docs 
not vary significantly from one person, place, time or circumstance to 
another. 

Mutawanr, See tawny. 

Presumption of continuity: See fishah 


Quié. Falely accusing someone of sexual misconduct. 


Qirid, oF “sleeping partnership’: An agreement between two people on the 
basis of which one of them will supply the funds while the other will under- 
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Talil: The process of identifying the basis (“illah) for a given legal ruling, 
and/or the situation out of which such a ruling arose. 


Tahgiq al~Manat: The confirmation of the existence of the “illah in the new 
case (far) to which a nule is t be extended through qiyi. 


Tawugguf, or failure t combine options: This terms refers to the inability to 
determine which of two apparently incompatible views should be favored 
over the other, and resignation to the existence of the incompatibility or 
contradiction until such time as there emerges evidence which resolves it. 
‘This approach is adopted by a group of wil scholars known as al-wigiflyyth.* 


‘Tawwdtur, or Tawiitural-Khabar, The report of an event by a group of individ 
uals sufficiently large and disparate that it would be impossible for them to 
have colluded in an uitent to tabify oF deceive. 


Thubiit: The manner in which an authoritative Islamic text, specifically, a 
text from the Quran or the Sunnah, fas been narrated and pased down, It is 
said, for example, that the Que’an is quf'f al-thubi; that is, it of definitive 
reliability with respect to the manner tn which it has been pawed down to us, 
This is because the Qur'an was passed down in a manner which may be 
described as mutausttirah® and which is, therefore, not subject to error or 
mete probability. At for the Sunnah, some of its texts are gaff al-thubat, as in 
the case of reports described as mutauitirah, while others are described as 
int al-thubir, chat is, of presumptive reliability, as in the case of solitary 
Ihadiths, or dha. 


Unrestricted interests: See al-mayilih al-murcalah, 


Ushi: 1) Meaning literally ‘one-tenth’, or "tithe’, the ‘ushr is a 10% tax 
which was once levied on the commerce of Jews and Christians whenever 
they crossed over the borders of a Muslim state. 2) The term ‘ushris also used 
to refer to the zakah collected on agricultural produce. 


Usa l-Figh: The principles or fundamentals of Islamic jurisprudence 
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AL Wagifiyyah: See al-tawaggu 


Zahirites (al-Zahinyyah}: A literalist Islamic legal sehool, founded in 9th 
Century Iraq by Diwod Khalaf and later championed by bn Hazm, which 
insists on strict adherence to the literal or apparent meaning (zahir) of the 
‘Qur'an and Hadith as the only source of Muslim law: 


Zanni, or speculative: An adjective describing a term, phrase, or statement 
which is most likely to convey a particular meaning. with the possibility that 
it might be understood in some other way as well. In his definition af the 
term ‘speculative evidence” (al-dalil al-zannf), Mustafs Sano explains that 
evidence which is speculative is that which yields reasonable, but not con- 
clusive, certainty, and that the speculative nature of a given piece of textual 
evidence will be attributable either to its chain of transmission (saad), its 
content (maim), or both. Textual evidence which is deemed speculative 
based on its chain of transmission might include, for example, a hadith passed 
down on the authority of the Prophet (pbuh) by one, nwo or even more 
individuals but which does not meet the requirements of tawilnur.* Any 
report or account which does not meet the standards for suuinu is deemed to 
be speculative rather than conclusive, As for the classification of textual evi- 
dence as speculative based on its content (mam), this is due to the face thar iis 
subject to more than one interpretation. Most Quranic verses are classified 
as speculative om this basis despite the fact that their chain of transmission is of 
unquestionable reliability, All hadiths are likewise ypeculative with respect to 
their mam, including those which mect the criteria for fauinur. As for texts 
Which are classified as speculative tn terms of bork theit main and their sanad, 
they include all hadiths with the exception of those which are mutawitirah as 
well as all evidence based on independent reasoning ot interpretation, 
including the processes of gis, istihudin, sadd al-dhard'’, and the like, 
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